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BEFORE THE INDIAN CLAIMS COMMISSION 

ALEUT COHNUNITY OF ST. PAIR. ISLAND, 1 
1 

P l a i n t i f f ,  ) 

v. 
1 
) Docket No. 352 
1 

THE UNITED STATES OF AMERICA, 
1 

Defendant .  ) 

THE ALEUT TRIBE, by Iliodor M e r c u l i e f f  ) 
as  R e p r e s e n t a t i v e  of t h e  s a i d  T r i b e  and ) 
a l l  members t h e r e o f ;  and THE ALEUT 1 
COMMUNITY OF ST. PAUL ISLAND, ) 

) 
P l a i n t i f f s , )  

v . ) 
) Docket No. 369 

THE UNITED STATES OF AMERICA,  1 
1 

Defendant .  ) 

Decided:  J u l v  18, 1975 

Appearances : 

Donald H. Green and Stephen M. T r u i t t ,  A t t o r n e y s  
f o r  t h e  P l a i n t i f f s ;  Wald, Hark rade r  & Ross, were 
on the b r i e f s .  

AIexander J .  P i r e s ,  J r . ,  w i t h  whom was A s s i s t a n t  
A t t o r n e y  Gene ra l  Wal lace  H .  Johnson ,  A t t o r n e y s  
f o r  t h e  Defendant .  

OPINION ON PLAINTIFFS ' MOTION UNDER 
DOCKET NO. 369 TO SEVER CLAIM OF 

ALEUT COMMUNITY OF S T .  GEORGE ISLAND 
FROM DOCKET 369 AND CONSOLIDATE THAT 

CLAIM FOR TRIAL I N  DOCKET 352 

Yarborough,  Commissioner, d e l i v e r e d  t h e  o p i n i o n  of t h e  Commission. 
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On February 11, 1975, plaintiffs under Docket 369 filed the above- 

captioned motion. The parties filed titnely response and reply, and 

oral argument was held on May 13, 1975. 

The Commiesion's opinion and accompanying order denying defendant's 

motion under Docket 369 for judgment on the pleadings described the 

history of litigation under these dockets and we need not repeat that 

history here. See 35 Ind. C1. Corn. 21 (1974). 
1/ 

In their motion plaintiffs urge that the first amended ~etition- 

filed under Docket 369 on November 13, 1951, contains a claim on behalf 

of t h e  Aleut Community of St, George Island, although said community 

is not mentioned at all in said petition and, further, that said claim 

involves queations of law and fact which are common to those in the claim 

of the Aleut Community of St. Paul Island, the sole plaintiff under 

Docket 352. 

Plaintiffs' motion involves two issues. The first is whether 

the first amended petition may be construed to include as a plaintiff 

the Aleut Community of St. George Island although there is no mention of 

this band by name in said first amended petition. If the first question 

may be answered affirmatively, the second and more difficult duestion 

involves determinations of the scope of the claim of said community and 

whether there is an appropriate and proper basis for consolidation for 

trial of said claim with the claim under Docket 352 of the Aleut Community 

of St. Paul Island. 

11 The original petition was timely filed on August 13, 1951, but was - 
typewritten. On August 23, 1951, the Commission ordered that the plaintiffs 
have the petition printed. Hence the November 13, 1951, filing date and. 
the caption "First Amended Petition." 



Paragraph 3 of the  first amended petition in Docket 369 identifies the 

Aleut Tribe as ". . . a tribe of American Indiana located wlthln the terr l -  

torial limits of the United States." Paragraph 5 explains that the 

individual plaintiff, one Iliodor Merculieff, an Aleut Indian, brought 

the action on behalf of the tribe which has  no tribal organization 

recognized by the Secretary of the Interior as authorized to represent 

311 members thereof, and on behalf of all members of the tribe. The 

Aleut Community of S t .  Paul Island is a separate p l a i n t i f f  in the caption 

of the Docket 369 petition. 

Paragraphs 7 and 8 define the aboriginal homelands of the Tribe and 

i ts  bands in the following terms: 

7. Location. From time immemorial, Petitioner 
Tribe has used, occupied and claimed as its home- 
land the Aleutian and neighboring islands and the 
Alaskan Peninsula, including the  f iehing grounds 
adjacent thereto. 

8. Bands. Various bands of the Aleutian Tribe 
have, from time immemorial, used, occupied and 
claimed, as their o m ,  smaller areas  within the larger 
area above described. Thus the Aleut Community of 
S t .  Paul Island claimed that *land as its own, and 
t h e  Aleut communities of Atka, Kanatak, Karluk and 
Nikolski, and various other Aleut communities claimed 
as t h e i r  own various other islands and limited areas. 

Defendant's argument rests upon the fmplications to be drawn 

from omissions. defendant s t a t e s  that the  Aleut Community of S t .  

George Island is not specifically ref erred to anywhere in the first 

amended petition. Furtherwre, at almost the same time, the petition 

under Docket 352 was f i l e d  by the Aleut Community of S t .  Paul Island, 
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which i s l a n d  is t h e  ne ighbor ing  i s l a n d  t o  S t .  George I s l a n d  i n  t h e  

P r i b i l o f  I s l a n d s .  Under such c i rcumstances ,  defendant  a s s e r t s  t h a t  

t h e  only  reasonab le  presumption i s  t h a t  t h e  S t .  George Community was 

n e i t h e r  in tended  t o  b e  nor  was, i n  f a c t ,  inc luded  w i t h i n  t h e  ca tegory  

"Aleut Tr ibe"  as t h a t  term is used i n  s a i d  f i r s t  amended p e t i t i o n .  

The t h r u s t  of d e f e n d a n t ' s  argument is t h a t  under c i rcumstances  showing 

t h a t  r e f e r e n c e  t o  t h e  S t .  George Community would have been s o  s imple  

t o  make, t h e  absence of  such r e f e r e n c e  must d i c t a t e  a g a i n s t  i n c l u s i o n .  

P l a i n t i f f s '  argument, on t h e  o t h e r  hand, is t h a t  the d r a f t e r s  

of t h e  f i r s t  amended p e t i t i o n  d i d  n o t  p u r p o r t  t o  mention every  band 

of t h e  T r i b e  by name, b u t  gave n o t i c e  t h a t  members of t h e  T r i b e  on 

whose beha l f  t h e  c la ims  i n  Docket 369 were brought  dwelt  i n  bands which 

claimed l i m i t e d  a r e a s  l o c a t e d  throughout  t h e  homeland claimed f o r  t h e  

T r i b e  i n  Paragraph 7 ,  

The r e s o l u t i o n  of  t h i s  i s s u e  r e s t s  i n  t h e  i n t e r p r e t a t i o n  i n  t h e  

most r easonab le  manner of t h e  language a c t u a l l y  used i n  t h e  p e t i t i o n  

i t s e l f ,  and t h e  n o t i c e  of  t h e  c la im t h e r e b y  given. Cons idera t ion  of what 

language could  o r  shou ld  have been used is  n o t  t h e  r e l e v a n t  t e s t .  See 

Lockhart  v. Leeds, 195  U. S. 4 2 7 ,  435 (1904) ; 2A Moore's F e d e r a l  P r a c t i c e  

5 8.03 (1974) .  

The p l a i n  language of t h e  f i r s t  amended p e t i t i o n ,  s p e c i f i c a l l y  

the c a p t i o n  and Paragraphs  3 and 5 ,  c l e a r l y  encompasses the entire  

Aleut  T r i b e  and a l l  the members t h e r e o f .  The Aleut  T r i b e  is  a 

g e n e r i c  term used t o  i d e n t i f y  a l l  bands and groups  compris ing 



36 I n d .  C1. Comm. 235 

c o n s t i t u e n t  e l e m e n t s  t h e r e o f .  The defendant does n o t  d i s p u t e  

t h a t  t h e  members of t h e  S t .  George Community are members of t h e  Aleu t  T r i b e .  

S i n c e  i t  is  a x i o m a t i c  t h a t  t h e  whole i s  composed o f  t h e  sum of  all i t s  

p a r t s  and s i n c e  t h e  Aleu t  Community of  S t .  George I s l a n d  i s  a con- 

s t i t u e n t  band o f  t h e  Aleu t  T r i b e ,  i t  n e c e s s a r i l y  f o l l o w s  t h a t  t h e  Aleut 

Community of S t -  George I s l a n d  is  i n c l u d e d  w i t h i n  t h e  term " ~ l e u t  

~ r i b e "  as  t h a t  t e rm i s  used  i n  t h e  f i r s t  amended p e t i t i o n .  Fur thermore ,  

Pa rag raph  8 of  s a i d  p e t i t i o n  c o n t a i n s  a s p e c i f i c  r e f e r e n c e  t o  ". . . 
v a r i o u s  o t h e r  [ i . e .  unnamed] Aleu t  Communities. . ." of t h e  Aleut  

T r i b e  whose r i g h t s  t h e  p e t i t i o n  w a s  i n t e n d e d  t o  p r o t e c t .  The  Aleut  

Community of S t .  George I s l a n d  c e r t a i n l y  f i t s  w i t h i n  t h i s  term. For 

t h e s e  r e a s o n s ,  i t  i s  o u r  c o n c l u s i o n  t h a t  t h e  Aleu t  Community of S t .  

George I s l a n d  is i n c l u d e d  as  a  p l a i n t i f f  i n  Docket 369 under  t h e  

language of t h e  f i r s t  amended p e t i t i o n .  

T h i s  b r i n g s  u s  t o  t h e  second i s s u e .  P l a i n t i f f s  a s s e r t  t h a t  t h e  

c l a i m  unde r  Docket 369 i n s o f a r  a s  i t  r e l a t e s  t o  t h e  Aleu t  Community of 

S t .  George I s l a n d  p r e s e n t s  q u e s t i o n s  of  l a w  and f a c t  which a re  i d e n -  

t i c a l  t o  q u e s t i o n s  unde r  t h e  Docket 352 claim of t h e  Aleu t  Community 

o f  S t .  P a u l  I s l a n d , a n d  d i f f e r e n t  from t h e  q u e s t i o n s  which must be 

r e s o l v e d  under  Docket 369 i n  c o n n e c t i o n  w i t h  t h o s e  bands  a n d  g roups  

of t h e  A l e u t  T r i b e  who occupy t h e  i s l a n d s  of t he  A l e u t i a n  Archipc>lago.  

Thus p l a i n t i f f s  assert t h a t  severance of the S t .  George community's 

p o r t i o n  of t h e  Docket 369 c l a i m  and i ts  c o n s o l i d a t i o n  f o r  t r i a l  with 
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the claim under Docket 352 of the Aleut Community of St. Paul Island 

are appropriate. 

This issue necessitates determination of the scope of the claim 

of the St. George Community. Only after we investigate what is encom- 

passed within the allegations of the first amended petition can we 

pass upon the appropriateness of the relief sought by the plaintiffs 

in the form of severance and consolidation. Since the parties' argu- 

ments very fully covcr the pertinent considerations we will recite the 

parties' contentions in some detail. 

Plaintiffs argue that although the first amended petition under 

Docket 369 contained much more general allegations than the detailed 

allegations of exploitation of the St. Paldl  Community in the Docket 

352 petition, said first amended petition did allege the same violation 

of f a i r  and honorable dealings resulting in dire poverty and starvation 

for the St. George Community, and that a claim for the same economic 

exploitation can be proven within the broad allegations of the first 

amended petition under Docket 369. Plaintiffs further argue that the 

references contained in the first amended petition under Docket 369 

to the fact that the claims under said docket were brought by an indi- 

v i d u a l  on behalf of the tribe and all its members, as well as by the Aleut 

Community of St. Paul Island, put defendant on notice of the possibility 

oT o later, more specific claim on behalf of the St. George Community, 

and that defendant's references in Paragraph 17 of its answer, filed 

under Docket 369 on January 17, 1970, to the Act of July 1, 1870, 
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1 6  S t a t .  180,  and t h e  Act of A p r i l  21 ,  1910, 36 S t a t .  326, both  of 

which r e l a t e d  t o  t h e  k i l l i n g  of fur s e a l s  and t h e  t ak ing  of s e a l s k i n s  

on t h e  P r i b i l o f  I s l a n d s  (and which t r e a t e d  S t .  Paul  I s l a n d  and S t .  

George I s l a n d  i d e n t i c a l l y  excep t  i n  i n c i d e n t a l  m a t t e r s )  show t h a t  t h e  

de fendan t  was, i n  f a c t ,  on n o t i c e  t h a t  t h e  c la ims  under Docket 369 

inc luded  a c la im on behalf  of t h e  n a t i v e s  of t h e  P r i b i l o f  I s l and  

of S t .  George. 

Defendant ' s  argument is  t h a t  t h e  d e c i s i o n  of t h e  Court of Claims, 

a t  202 C t .  C 1 .  182 (1973). remanding Dockets 352 and 369 c l e a r l y  

s p e l l e d  o u t  t h e  f a c t  t h a t  t h e  remand a p p l i e d  on ly  t o  t h e  f a i r  and 

honorable  d e a l i n g s  c l a i m  based upon t h e  s e a l s k i n  t rade;  t h a t  t h e  f i r s t  

amended p e t i t i o n  under Docket 369 nowhere mentions s e a l s  nor t h e  1870 

o r  1910 P r i b i l o f  I s l a n d  s t a t u t e s ;  and t h a t  s a i d  f i r s t  amended p e t i t i o n  

under Docket 369 pleaded only  l and  c l a i m s ,  c la ims  of p roper ty  r i g h t s  

i n  wi ld  game and f i s h ,  and b reaches  (under f a i r  and honorable  d e a l i n g s )  

of i n d i v i d u a l  r i g h t s  guaran teed  t o  t h e  n a t i v e s  under t h e  1867 Alaska 

Trea ty  of Cess ion,  1 5  S t a t .  539. Furthermore,  defendant  observed t h a t  

i n  t h e  C o m i s s i o n ' s  r e c e n t  d e c i s i o n  denying d e f e n d a n t ' s  motion f o r  

judgment on t h e  p l e a d i n g s  under Docket 369, t h e  Commission c l e a r l y  

s t a t e d  t h a t  t h e  on ly  v i a b l e  c l a i m  the reunder  was t h e  l a t t e r  f a i r  and 

honorable  d e a l i n g s  c l a i m  based upon t h e  1867 Trea ty .  Furthermore,  defen- 

d a n t  a r g u e s ,  absence from t h e  f i r s t  amended p e t i t i o n  under Docket 369 o f  

t h e  d e t a i l e d  a l l e g a t i o n s  con ta ined  i n  t h e  p e t i t i o n  under Docket 352 
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r e l a t i n g  t o  t h e  s e a l s k i n  t r a d e ,  shows t h a t  t h e r e  was no i n t e n t i o n  t o  

p l e a d  a claim under  Docket 369 based  upon t h e  s e a l s k i n  t r a d e .  

Pa rag raph  1 7  of t h e  f i r s t  amended p e t i t i o n  c o n t a i n s  t h e  f o l l o w i n g  

s t a t e m e n t  under  t h e  c a p t i o n  "S tanda rds  of f a i r  and h o n o r a b l e  d e a l i n g s : "  

. . . d e f e n d a n t  shou ld  have  e x e r c i s e d  t h e  v a s t  
powers which had been e n t r u s t e d  t o  i t  f o r  t h e  con- 
s e r v a t i o n  of f i s h e r i e s ,  s o l e l y  for t h o s e  p u r p o s e s .  
I t  shou ld  n o t  have  used  such  powers i n  o r d e r  t o  
c o n f e r  e x c l u s i v e  r i g h t s  i n  t h e  h u n t i n g  g rounds  and  
f i s h e r i e s  of  t h e  P e t i t i o n e r  T r i b e  t o  f r i e n d s  and 
a s s o c i a t e s  of  d e f e n d a n t ' s  a g e n t s .  

Pa rag raph  19  e n t i t l e d  "Damage" r e c i t e s ,  i n  p a r t ,  t h a t :  

. . . P e t i t i o n e r  T r i b e  . . . h a s  been  exc luded  
from t h e  most  r e m u n e r a t i v e  of  i t s  t r a d i t i o n a l  
s o u r c e s  o f  l i v e l i h o o d ,  h a s  been  reduced t o  s t a r -  
v a t i o n  and d i r e  p o v e r t y ,  . . . 

Under modern t h e o r i e s  of  n o t i c e  p l e a d i n g ,  as  b e s t  e x e m p l i f i e d  by 

t h e  F e d e r a l  Rules  of C i v i l  P r o c e d u r e ,  2 8  U.S.C., upon which t h e  

Commission's Gene ra l  Ru les  of P r o c e d u r e ,  25 C.F.R., P a r t  503, are 

based ,  s h o r t  and c o n c i s e  p l e a d i n g s  a r e  encouraged and l i b e r a l  con- 

s t r u c t i o n  of p l e a d i n g s  i s  t h e  r u l e .  I n  Conley v.  Gibson,  355 U.S. 4 1 ,  

47-48 (1957) ,  t h e  Supreme Cour t  d i s c u s s e d  t h i s  matter as f o l l o w s :  

. . . t h e  F e d e r a l  Rules  of C i v i l  P r o c e d u r e  d o  
n o t  r e q u i r e  a c l a i m a n t  t o  s e t  o u t  i n  d e t a i l ' t h e  
f a c t s  upon which he bases his c l a i m .  To t h e  con- 
t r a r y ,  a l l  t h e  Ru les  r e q u i r e  is "a s h o r t  and p l a i n  
s t a t e m e n t  of  t h e  c l a i m "  t h a t  w i l l  g i v e  t h e  d e f e n d a n t  
f a i r  n o t i c e  of  what t h e  p l a i n t i f f ' s  c l a i m  is  and t h e  
g rounds  upon which i t  r e s t s .  . .. Such s i m p l i f i e d  
" n o t i c e  p l e a d i n g "  is  made p o s s i b l e  by t h e  l i b e r a l  
o p p o r t u n i t y  f o r  d i s c o v e r y  and t h e  o t h e r  p r e t r i a l  
p r o c e d u r e s  e s t a b l i s h e d  by t h e  Ru les  t o  d i s c l o s e  more 
p r e c i s e l y  t h e  b a s i s  of b o t h  claim and d e f e n s e  and t o  
d e f i n e  more n a r r o w l y  t h e  d i s p u t e d  f a c t s  and i s s u e s .  
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Following t h e  s imple  g u i d e  of Rule 8 ( f )  t h a t  "a11 
p l e a d i n g s  s h a l l  be s o  cons t rued  as  t o  do s u b s t a n t i a l  

( 9  j u s t i c e ,  we have no doubt  t h a t  p e t i t i o n e r s '  com- 
p l a i n t  a d e q u a t e l y  s e t  f o r t h  a c l a i m  and gave t h e  
responden t s  f a i r  n o t i c e  of i t s  b a s i s ,  The Federa l  
Rules  reject t h e  approach t h a t  p lead ing  is  a game 
of s k i l l  i n  which one m i s s t e p  by counse l  may be 
d e c i s i v e  t o  t h e  outcome and a c c e p t  t h e  p r i n c i p l e  t h a t  
t h e  purpose  of p lead ing  is  t o  f a c i l i t a t e  a  proper  
d e c i s i o n  on t h e  m e r i t s .  

S p e c i f i c  i n s t a n c e s  of t h e  a p p l i c a t i o n  of such  l i b e r a l  c o n s t r u c t i o n  

of p l e a d i n g s  a r e  con ta ined  i n  such c a s e s  as United S t a t e s  v .  Missouri-  

Kansas-Texas R. Co., 2 7 3  F . 2 d  474 (10 C i r .  1959) ,  where i t  was held  

t h a t  i t  i s  n o t  n e c e s s a r y  i n  a  complaint  t o  a l l e g e  t h e  p a r t i c u l a r  

l a w  o r  t h e o r y  under  which recovery  i s  sough t ;  Minkoff v .  S tevens  Jrs., 

I n c . ,  260 F.2d 588 (2d Cir. 1958), where i t  was h e l d  t h a t  p lead ing  i n  - 
broad t e r m s  is  p a r t i c u l a r l y  p e r m i s s i b l e  where t h e  g e n e r a l i t y  of t h e  

p l e a d i n g  a r i s e s  from u s e  of s t a t u t o r y  language;  Nagler v .  Admiral 

Corpora t ion ,  248 F.2d 319 (2d C i r .  1957), where i t  was held  t h a t  t h e  

s t a n d a r d  of s i m p l e ,  c o n c i s e  p l e a d i n g  a p p l i e d  e q u a l l y  i n  complex a n t i -  

t r u s t  c a s e s ;  and Dioguardi  v .  Durning,  139 F.2d 774 (2d Cir. 1 9 4 4 ) ,  

where i t  was h e l d  t h a t  e v i d e n t i a r y  f a c t s  need no t  be p leaded.  

I n  s e v e r a l  I n d i a n  c l a i m s  c a s e s  b e f o r e  t h e  Court of Claims,  

p l e a d i n g s  have been l i b e r a l l y  cons t rued  i n  a manner c o n s i s t e n t  wi th  

t h e  modern F e d e r a l  r u l e s  and w i t h  the unique r e l a t i o n s h i p  e x i s t i n g  

between t h e  p a r t i e s  i n  I n d i a n  c l a i m s  l i t i g a t i o n .  I n  Snoqualmie T r i b e  

v .  United S t a t e s ,  178  C t .  C 1 .  570 (1967), a f f  ' g  i n  p a r t ,  r e v ' g  i n  

p a r t ,  Docket 93, 1 5  Ind.  C 1 .  Comm. 267 (1965), p l a i n t i f f  sought  t o  - 
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amend i t s  p e t i t i o n  t o  p r e s e n t  a c l a i m  on b e h a l f  of d e s c e n d a n t s  of t h e  

Skykomish Tribe under  t h e  P o i n t  E l l i o t t  T r e a t y .  The Commission had 

r e f u s e d  t o  p e r m i t  t h e  amendment s t a t i n g  t h a t  t h e  Skykomish c l a i m  was 

a  new c l a i m  f i l e d  t o o  l a t e  and, i n  such  c i r c u m s t a n c e s ,  t h e  amendment 

cou ld  n o t  re la te  back t o  t h e  d a t e  of f i l i n g  of  t h e  o r i g i n a l  p e t i t i o n .  

The Cour t  of Claims r e v e r s e d  t h a t  d e c i s i o n ,  s t a t i n g  a s  f o l l o w s :  

. . , Each case must  be t e s t e d  by t h e  " c o n d u c t ,  
t r a n s a c t i o n ,  o r  o c c u r r e n c e " s t a n d a r d  [Rule  13(c )  of 
t h e   omm mission's G e n e r a l  Ru les  of  P r o c e d u r e ]  to 
d e t e r m i n e  whether  a d e q u a t e  n o t i c e  h a s  been g i v e n .  . . 
The government can  be  cha rged  w i t h  n o t i c e  . . . 
t h rough  i t s  a u t h o r i t y  a s  a d m i n i s t r a t o r  of I n d i a n  
A f f a i r s .  Second,  a l t h o u g h  t h e  c l a i m  b rough t  by t h e  
Snoqualmie o r g a n i z a t i o n  "on r e l a t i o n  o f "  t h e  
Skykomish T r i b e  is  t e c h n i c a l l y  a d i f f e r e n t  cause 
of a c t i o n  from t h a t  p r e s e n t e d  o r i g i n a l l y ,  i t  i s  
s u f f i c i e n t l y  closely r e l a t e d  t o  w a r r a n t  t h e  con- 
c l u s i o n  t h a t  t h e  government r e c e i v e d  a d e q u a t e  n o t i c e  
of t h e  p o s s i b i l i t y  t h a t  i t  might  have t o  de fend  
aga ins t  a b r o a d e r  c l a i m .  

This makes p a r t i c u l a r l y  good s e n s e  i n  l i g h t  o f  t h e  
f a c t  t h a t  i f  t h e  gove rnmen t ' s  conduc t  was u n c o n s c i o n a b l e  
o r  if t h e  d e a l i n g s  were o t h e r  t h a n  f a i r  and h o n o r a b l e ,  
t h e  wrong a f f e c t e d  a l l  T r e a t y  p a r t i c i p a n t s .  [178 
C t .  C 1 .  a t  588.1 

I n  Yankton S ioux  T r i b e  v .  Uni ted  S t a t e s ,  175 C t .  C1. 5 6 4 ,  568-69 

(1966), i f f ' g  i n  p a r t ,  rev'g i n  p a r t ,  Docket 332-A, 1 0  I n d .  C1. Comm. 

137 (1962),  t h e  Cour t  of Claims r e v e r s e d  t h e   omm mission's r e f u s a l  

a f t e r  t r i a l  t o  pe rmi t  amendment o f  t h e  p l e a d i n g s  t o  conform t o  the 

e v i d e n c e  on t h e  ground t h a t  t he  c la im was n o t  s p e c i f i e d  i n  t h e  o r i g i n a l  

p e t i t i o n .  The c o u r t  t h e r e  s t a t e d :  
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, . , w e  take cognizance of t h e  l i b e r a l i t y  i n  
pleading before  j u d i c i a l  t r i b u n a l s  i n  these  modern 
times, as fully discussed by Conrmissioner Scot t  [ i n  
h i s  d i s s e n t  a t  10 Ind, C1. Conun. 2001, and need but  
mention that the  Commission is bound both by the  
r u l e s  i t  has  adopted and the  s p i r i t  of the  Indian 
Claims Commission Act t o  t h i s  l i b e r a l i t y  i n  procedure. 

In  United S ta t e s  v. Lower Sioux Indian Community, Appeal No. 17-74 

cl.  Comm. 226 (1969), a  p e t i t i o n  ". . . dra f t ed  i n  very broad terms . . I t 
and f i l e d  i n  1951 w a s  permitted t o  be amended i n  1969 t o  a l l e g e  s p e c i f i c a l l y  

I 1  claims contained i n  ". . . embryonic . . . form i n  the  o r i g i n a l  p e t i t i o n .  

The court  he ld  t h a t  t h e  o r i g i n a l  p e t i t i o n  gave f a i r  and adequate no t i ce  t o  

the  government of t h e  t r ansac t ions  and occurrences t h a t  were l a t e r  more 

s p e c i f i c a l l y  claimed. 

The case of Sioux Tribe v. United S t a t e s ,  205 C t .  C 1 .  148 (19741, 

aff'g i n  p a r t ,  rev'g i n  par t ,  Dockets 74 and 3324, 28 Ind. C1. Comm. 

204 ( l972),  27 Ind. C1 .  Comm. 79 (l972), is d i s t ingu i shab le  from the  

i n s t a n t  case, just a s  t h e  Court of Claims ( s l i p  op. a t  32 )  s t a t e d  

t h a t  t h e  f a c t s  i n  t h e  Sioux case  were d i s t ingu i shab le  from those i n  

t h e  Snoqualmie case. Although i n  t h e  Sioux case t h e  Court of Claims 

affirmed t h a t  por t ion  of t h e  appeal  based upon t h e  ~ o ~ r m i s s i o n ' s  order 

grant ing  t h e  motion of t h e  Sioux t o  amend the  o r i g i n a l  p e t i t i o n  i n  

Docket No. 74 by s u b s t i t u t i n g  two sepa ra t e  p e t i t i o n s  t o  be designated 

as Dockets 74-A and 74-B, t h e  c o u r t ' s  opinion ind ica t e s  t h a t  i t s  rea- 

sons f o r  a f f i rming were cl) t h a t  t h e  s i t u a t i o n  had only a r i s e n  because of 

ac t ions  taken by the Court of Claims more than t e n  years before ,  (2) t h a t  

t h e  Docket 74 Sioux and the Commission had r e l i e d  on these  e a r l i e r  
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a c t i o n s  of t h e  cou r t  and had expended a  g r e a t  d e a l  of  t ime, work and 

money on t h e  basis of t h a t  r e l i a n c e ,  and (3) t h a t  i t  would be uncon- 

s c ionab l e  t o  set a s i d e  those  e a r l i e r  a c t i o n s  where doubt subsequent ly  

a r o s e  as t o  how the ques t i on  of  l a w  should be  decided. Judge Ske l ton  

en t e r ed  a vigorous d i s s e n t  on t h i s  i s sue .  

What d i s t i n g u i s h e s  t h e  Sioux ca se  from t h e  i n s t a n t  c a se  is t h a t  

i n  t he  o r i g i n a l  p e t i t i o n  i n  t h e  former ca se  f a c t s  r e l a t i n g  t o  s e v e r a l  

t r e a t i e s  and s t a t u t e s  were admi t ted ly  pleaded bu t  t h e  cou r t  d i sagreed  

as t o  whether t h e  p lead ing  of f a c t s  c o n s t i t u t e d  n o t i c e  of t h e  poss i -  

b i l i t y  of  subsequent p lead ing  of a  c la im a l l e g e d l y  a r i s i n g  based upon 

those f a c t s .  Judge Skel ton a s s e r t e d  t h a t  t h e  pleaded f a c t s  were merely 

ev iden t i a ry ,  t h a t  t h e  only c la im pleaded i n  t h e  o r i g i n a l  p e t i t i o n  

was f o r  compensation f o r  t h e  t ak ing  of l ands  under an 1 8 7 7  Act and 

t h a t  claims l a t e r  made, al though based upon f a c t s  pleaded i n  t h e  

o r i g i n a l  p e t i t i o n ,  were new claims bar red  by t h e  s t a t u t e  of l i m i t a t i o n s .  

The major i ty  was w i l l i n g ,  i n  t h e  c i rcumstances  e a r l i e r  de sc r ibed ,  t o  

r e so lve  doubts  i n  favor  of t h e  Sioux. 

I n  t he  s i t u a t i o n  before  u s ,  n e i t h e r  t h e  Act of J u l y  1, 1870, 16 

S t a t .  180, nor the Act of Apr i l  21, 1910, 36 S t a t .  326, were spec i -  

f i c a l l y  pleaded i n  t h e  f i r s t  amended p e t i t i o n .  However, i f  we seek 

t o  d i scover ,  wi th  r e spec t  to t h e  P r i b i l o f  I s l and  communities, the  

f a c t s  t o  suppor t  t h e i r  a l l e g a t i o n s  i n  Paragraph 1 7  t h a t  i t  was u n f a i r  

and dishonorable  f o r  t h e  defendant to confer  ". . . exc lu s ive  r i g h t s  
2 /  

i n  t h e  hunt ing  grounds and f i s h e r i e s -  of P e t i t i o n e r  T r ibe  to  f r i e n d s  

2 /  Defendant has  argued t h a t  s e a l i n g  is n e i t h e r  hunt ing  nor  f i s h i n g .  - 
W e  b e l i e v e  t h i s  argument is spec ious .  Sea l s  a r e  animals  f e r a e  n a t u r a e  
r e q u i r i n g  capture i n  some manner. In  Aleut Community of S t .  Paul  
I s land  v. United S t a t e s ,  127 C t .  C1.  328 (1954). the c o u r t  c o n s i s t e n t l y  
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and a s s o c i a t e s  of  d e f e n d a n t ' s  a g e n t s , "  we f i n d  t h a t  i t  was t h e s e  

above-cited s t a t u t e s  which c r e a t e d  t h e  e x t e n s i v e  mechanisms of c o n t r o l s  

over  t h e  s e a l - s k i n n i n g  a c t i v i t i e s  on t h e  P r i b i l o f  I s l a n d s ,  and i t  was 

t h e s e  s t a t u t e s  which a l s o  guaran teed  t h e  n a t i v e s  of t h e s e  i s l a n d s  a  

l i v e l i h o o d ,  a s  w e l l  a s  t h e i r  "comfort ,  maintenance,  educa t ion ,  and pro- 

t e c t i o n . "  (16 S t a t .  a t  182;  36 S t a t .  a t  328.) The damages a l l e g e d  

in Paragraph 19  r e s u l t i n g  from t h e  n a t i v e s '  e x c l u s i o n  from t h e i r  

t r a d i t i o n a l  s o u r c e s  of l i v e l i h o o d  and consequent r e d u c t i o n  t o  s t a r v a t i o n  

and d i r e  p o v e r t y  a l s o  r e l a t e  t o  t h e  r e s u l t s  of said mechanisms of 

c o n t r o l s  over  s e a l - s k i n n i n g  and t h e  b reaches  of g u a r a n t e e s  of t h e  

n a t i v e s '  w e l f a r e  c o n t a i n e d  i n  s a i d  s t a t u t e s .  

I n  t h e  p r e s e n t  c a s e ,  t h e  r e l e v a n t  c l a i m  was one based upon " f a i r  

and honorable  d e a l i n g s "  a s  t h a t  term is  used i n  s e c t i o n  2(5) of t h e  

I n d i a n  C l a i m s  Commission Ac t ,  60 S t a t .  1049, 1050 (1946) .  Such a 

c l a i m  was s p e c i f i c a l l y  a l l e g e d  i n  Paragraph  1 7  of t h e  f i r s t  amended 

p e t i t i o n  u s i n g  t h e  s t a t u t o r y  term " f a i r  and honorab le  d e a l i n g s .  " 

The b a s e s  upon which t h i s  c l a i m  r e s t e d  were p resen ted  i n  a l l e -  

g a t i o n s , c o n t a i n e d  i n  Paragraphs  1 7  and 1 9 , t h a t  t h e  de fendan t  denied 

t h e  members of  t h e  Aleu t  T r i b e  t h e i r  t r a d i t i o n a l  s o u r c e s  of l i v e l i -  

hood by c o n f e r r i n g  upon c e r t a i n  p e r s o n s  e x c l u s i v e  r i g h t s  i n  t h e  p l a i n -  

t i f f s '  t r a d i t i o n a l  h u n t i n g  grounds  and f i s h e r i e s , w i t h  t h e  r e s u l t  t h a t  

( f o o t n o t e  con t inued)  
r e f e r r e d  t o  t h e  p r o c e s s  of a t t e m p t i n g  t o  c a p t u r e  seals as "hunting." 
Congress, i n  t h e  s t a t u t e s  c i t e d  r e f e r r e d  t o  " s e a l  f i s h e r i e s . "  - See 
1 6  S t a t .  180 (sec. 4) ;  36 S t a t .  326, 328 ( t i t l e  and s e c .  9 ) .  The u s e  
of bo th  t h e  terms "hunting" and "f i s h e r i e s "  i n  t h e  f i r s t  amended 
p e t i t i o n  c e r t a i n l y  encompasses t h e  act o f  a t t e m p t i n g  t o  c a p t u r e  s e a l s .  
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t h e  t r i b e  was reduced t o  s t a r v a t i o n  and d i r e  p o v e r t y .  These  b a s e s  f o r  

a c l a i m  unde r  " f a i r  and h o n o r a b l e  d e a l i n g s "  were  a l s o  s p e c i f i c a l l y  

p l eaded  as  such .  The a l l e g a t i o n  d e s c r i b i n g  the  c o n f e r r i n g  of  e x c l u s i v e  

r i g h t s  i n  t he  ~ l a i n t i f f s '  t r a d i t i o n a l  h u n t i n g  g rounds  and f i s h e r i e s  is  

n s h o r t  d e s c r i p t i o n  of  what t h e  1870 and 1910 Acts d i d ,  and t h e  a l l e -  

g a t i o n  of r e d u c t i o n  t o  s t a r v a t i o n  and d i r e  p o v e r t y  s t r o n g l y  s u g g e s t s  

r e f e r e n c e  t o  t h e  g u a r a n t e e s  of  t h e  n a t i v e s '  w e l f a r e  c o n t a i n e d  i n  s a i d  

s t a t u t e s .  Thus,  as d i s t i n g u i s h e d  from t h e  Sioux c a s e , s u p r a ,  what  were  

n o t  p l eaded  i n  t h e  i n s t a n t  c a s e  were  the spec i f i c  f a c t s  on which  theclaim was 

based. The above-descr ibed a l l e g a t i o n s  o f  a c l a i m  and t h e  b a s e s  

t h e r e o f  were  a d m i t t e d l y  v e r y  b road  b u t  f o r  t h e  r e a s o n  t h a t  t h e y  were 

e i t h e r  d i r e c t  r e c i t a t i o n s  or  p a r a p h r a s e s  of  t h e  I n d i a n  C l a i m s  C o m m i s s i o n  

A c t ,  s u p r a ,  and t h e  Ac t s  of 1870 and 1910,  s u p r a .  The b road  l a n g u a g e ,  

i n  such  c i r c u m s t a n c e s ,  is s u f f i c i e n t  i n  t h e  p e t i t i o n .  - S e e  Minkoff 

v. S t e v e n s  Jrs.,  I n c . ,  s u p r a .  D i s c l o s u r e  "more p r e c i s e l y  [ o f ]  t h e  

b a s i s  o f  b o t h  claim and d e f e n s e .  . ." t h rough  s u b s e q u e n t  p r o c e d u r e s  i s  

i n  a c c o r d  w i t h  a p p l i c a b l e  l a w .  S e e  Conley v.  Gibson,  s u p r a ,  a t  48 .  

I t  is t h e r e f o r e  o u r  c o n c l u s i o n  t h a t  t h e  l anguage  of t h e  f i r s t  

amended p e t i t i o n  c o n s t i t u t e d  f a i r  n o t i c e  t o  t h e  d e f e n d a n t  of a c l a i m  

under  f a i r  and h o n o r a b l e  d e a l i n g s  and of t he  b a s i s  t h e r e o f ,  which 

basis  is  i d e n t i c a l  t o  t h a t  of t h e  c l a i m  of  t h e  A l e u t  Community of S t .  

P a u l  I s l a n d  p l eaded  unde r  Docket 352,and more p r e c i s e l y  d i s c l o s e d  i n  

t h e  o p i n i o n  of t h e  Cour t  o f  C l a i m s  i n  t h e  c a s e  o f  A l e u t  Community of 

S t .  P a u l  I s land  v .  Uni ted  S t a t e s ,  202 C t .  C1. 182 (1973) a f f ' g  i n  p a r t ,  
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r e v ' g  i n  p a r t ,  Dockets 352 and 369, 27 Ind.  The 

c l a i m  of t h e  Aleu t  Community of S t .  George I s l a n d  under Docket 369 does  

p r e s e n t  q u e s t i o n s  of l a w  and f a c t  which a r e  i d e n t i c a l  t o  q u e s t i o n s  

under t h e  Docket 352 c l a i m  of t h e  Aleut Community of S t .  Paul I s l a n d  

and d i f f e r e n t  from t h e  q u e s t i o n s  which must be reso lved  under Docket 

369 i n  connec t ion  w i t h  t h o s e  bands and groups  of t h e  Aleut Tr ibe  who 

occupy t h e  i s l a n d s  of t h e  A l e u t i a n  Archipelago.  I n  such c i rcumstances  

e f f i c i e n c y  and expediency demand t h a t  t h e  r e l i e f  sought by p l a i n t i f f s  

be  g ran ted .  Accordingly,  we e n t e r  an o r d e r  today under Dockets 352 

and 369 s e v e r i n g  t h e  c l a i m  of t h e  Aleut  Comuni ty  of S t .  George Island 

from t h e  c l a i m s  under Docket 369 and c o n s o l i d a t i n g  s a i d  claim f o r  

t r i a l  w i t h  t h e  c l a i m  under Docket 352 of t h e  Aleut Community of S t .  

Paul  I s l a n d .  

Defendant h a s  a r g u e d t h a t  as r e c e n t l y  as October 1 9 7 4 ,  t h e  

Commission expressed  t h e  op in ion  t h a t  t h e  f a i r  and honorable  d e a l i n g  

c la im under Docket 369 was d i s t i n g u i s h a b l e  from t h a t  under Docket 352 

and was based upon o b l i g a t i o n s  toward t h e  p l a i n t i f f s  a r i s i n g  e x c l u s i v e l y  

under t h e  1867 Alaska T r e a t y  of Cess ion,  15 S t a t .  539. Under t h e  

p o s t u r e  of t h e  c a s e  a t  t h e  t ime t h a t  was t r u e .  However, t h e  subse- 

q u e n t l y  f i l e d  p r e t r i a l  motion which today w e  a r e  d e c i d i n g  brought 

f u l l y  t o  our  a t t e n t i o n  f o r  t h e  f i r s t  t ime t h e  p o s s i b i l i t y  t h a t  t h e  

c l a i m  of t h e  S t .  George Comuni ty  had from t h e  beginning l a i n  hidden 

( b u t  n o n e t h e l e s s  p r e s e n t )  w i t h i n  t h e  c o n f i n e s  of t h e  broad language of 

t h e  f i r s t  amended p e t i t i o n .  Such p r e t r i a l  a m p l i f i c a t i o n  of t h e  b a r e  
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o u t l i n e s  of a p e t i t i o n  i n  the i n t e r e s t s  of judicial e f f i c i e n c y  and sub- 

s t a n t i a l  j u s t i c e  is p r e c i s e l y  why p r e t r i a l  p rocedures  e x i s t  and a r e  s o  

impor tan t .  Conley v. Gibson, s u p r a ,  a t  47-48; Uni ted  S t a t e s  v. Lower 

Sioux Ind ian  Community, s u p r a ,  s l i p  op.  a t  12 n. 10. 

I n  t h e  n e a r  f u t u r e ,  t h e  Commission w i l l  issue orders r e l a t i n g  t o  

p r e t r i a l  p rocedures  and t h e  s e t t i n g  of t r i a l  d a t e s  i n  both Dockets 352 

and 369. 

Me concur:  

John T. Vance, Commissioner 

Margaret H. Pierce, Commissioner 

B r a n t l e y  Blue,  ~ u u i i s s i o n e r  
/ 



36 Ind. C1. Comm. 235 

Kuykendall, Chairman, concurring: 

Although I d i s sen t ed  from t h e   omm mission's opinion and order of 

October 17,  1974, which denied defendant 's  motion f o r  judgment on the 

pleadings (35 Ind. C l .  Comm. 21, a t  28-29), t h e  Commission's dec is ion  

t h e r e i n  stands a s  t h e  law of t h e  case. I a m  thus bound by t h a t  decision. 

The i s s u e  raised by the present  motion is ,  however, sepa ra t e  from and 

p o s t e r i o r  t o  the i s s u e  resolved by the dec i s ion  from which I d issen ted .  

With respec t  t o  t h e  i s s u e  r a i s e d  by t h e  presen t  motion, I agree with the  

views of Commissioner Yarborough, which a r e  expressed i n  the  next- to- las t  

paragraph of h i s  opinion,  t o  the effect t h a t  the elements of a t imely 

stated claim may expand w i t h  t h e  divulgence of a d d i t i o n a l  f a c t s  o r  

t he  p o s s i b i l i t y  of proof of a d d i t i o n a l  f a c t s  and t h a t  the scope of 

t he  claims pleaded in Docket 369 was n o t  n e c e s s a r i l y  and i r r e v e r s i b l y  

def ined i n t h e  Commission's opinion and o rde r  of October 17, 1974. 


