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EEFORE THE INDIAN CLAIMS COMMISSION 

THE CHEROKEE NATION, 1 
1 

Plaintiff, 1 
1 

v.  1 
1 

THE UNTTED STATES OF AMERICA, 1 
1 

Defendant. 1 

Docket No. 173-A 

Decided: December 28, 1973 

FINDINGS OF FACT ON ATTORNEYS' FEE 

Upon consideration of the petition for award of attorneys' fee in 

the above entitled docket and the statement in support thereof, filed on 

October 5, 1973, by Paul M. Niebell, Earl Boyd Pierce, George E. Norvell, 

and Christine Bushyhead, Administratrix of the Estate of Dennis W. Bushyhead, 

and upon consideration of the entire record herein, including the several 

approved contracts of employment under which said attorneys served the 

plaintiff, the Commission makes the following findings of fact: 

1. The Award. 

On May 30, 1973, the Commission entered a final award in this docket 

in the sum of $3,887,557.57 in favor of the Cherokee Nation (27 Ind. C 1 .  

Comm. 34A-34B). This award was made in compliance with the decfsion of 

the United States Court of Claims in the matter of United States V. 

Cherokee Nation, Appeal No. 10-72, decided on February 16, 1973. 
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2. The Petition f o r  Attorneys'  Fee. 

On October 5 ,  1973, Paul W. Niebell, Earl Boyd Pierce, Georse E. 

brvcl l ,  and Christine Bushyhead, MalnfstratrFx o f  t h e  Estate of 

lknnis W. Buskyhead, deceased, attorneys for the Cherokee Nation, 

p l a i n t i f f  h e r e i n ,  aside application for an award of a t t o r n e y s '  fee for 

legal services rendered kereln in the  amount of $388,755.73, or 10 

percent (10 X )  of :he f i n a l  net judgment of 33,887,557.57 enter6 d fc 

favor of the Chcrokcc ;:at ion. 

3.  Notice  of Filing to P l a i n t i f f s  and Executive Departrncnts. 

By letter o f  uc:?ler 10, 1973, t h e  Deputy Clerk of the Commission 

notified Mr. W. W. Keeler, Principal Chief of the Cherokee Nation, of 

the filing of the subject p e t i t i o n  for attorneys' fee,  inviting comments 

or Information the Commission should consider. Rotice of the filing of 

tbe petition was also sent  t o  the Department of the Interior and t o  the 

DItpartment o f  J u s t i c e .  

The Coms~ission received from the  Principal  Chief of the Cherokee 

mtioa a telegram dated October 23,  1973. With regard to t h e  a t t o r n e y s '  

fee, the telegram contained the statement that !Sr. k'. W. Keeler has 

served as Principal Chief of the  Cherokee Nation for y ~ a c t i c a l l y  a l l  of 

t h e  t h e  t h a t  the lawyers herein have worked on t h i s  case. Furthermare, 

Mr. Keeler stated t h a t  he was thoroughly familiar with the attorneys' 

rnntract herein and that  he approved and concurr~d i n  t h e  appllcatLon 

far allowance of attorneys' fees. 
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The response,  da ted  December 3, 1973, of t h e  Department of J u s t i c e  

t o  t h e  p e t i t i o n  f o r  award of a t t o r n e y s '  f e e  enclosed a l e t t e r  from t h e  

Assoc ia te  S o l i c i t o r  of Ind ian  A f f a i r s ,  Department of t h e  I n t e r i o r ,  and 

a copy of an accompanying memorandum signed by M r .  F. T. W. Taylor  f o r  

t h e  A s s i s t a n t  t o  t h e  S e c r e t a r y  of t h e  I n t e r i o r .  He s t a t e d  t h a t  t h e  

Department of t h e  I n t e r i o r  d i d  n o t  have s u f f i c i e n t  i n f o r n a t i o n  t o  make 

a recommendation a s  t o  t h e  amount of a t t o r n e y s '  f e e  earned h e r e i n .  The 

response of t h e  Department of J u s t i c e  concluded t h a t  t h e  Department t a k e s  

no p o s i t i o n  wi th  r e f e r e n c e  t o  t h e  amount of t h e  a t t o r n e y s '  f e e ,  provided 

the combined fee does n o t  exceed 1 0  percen t  and t h a t  t h e  Commission 

de te rmines  t h a t  t h e  f e e  al lowed is  reasonab le  f o r  t h e  s e r v i c e s  rendered.  

4 .  Cont rac t s .  

Claims i n  Docket 173-A were prosecuted under two approved c o n t r a c t s  

and e x t e n s i o n s  t h e r e o f .  The f i r s t  c o n t r a c t ,  No. I-1-ind. 42130, was 

en te red  i n t o  by t h e  Cherokee Nation w i t h  Houston B. Teehee, Woodson E. 

Norvel l ,  George C. Norve l l ,  Dennis W. Bushvhead, and E a r l  Boyd P i e r c e  

on August 4 ,  1948, and was approved on December 30, 1948, f o r  a  pe r iod  

of t e n  y e a r s  beginning wi th  t h e  d a t e  of approva l .  

On February 8 ,  1952, counsel  ass igned a n  undivided 25 percen t  i n t e r e s t  

i n  t h e  above 1948 c o n t r a c t  t o  P a u l  M, N i e b e l l  of Washington, D. C . ,  

which assignment was approved on December 2 4 ,  1952. Under this assignment 

Paul M. N i e b e l l  became one of  t h e  a t t o r n e y s  f o r  t h e  Cherokee Nat ion,  

agree ing  t o  a c t  a s  a t t o r n e y  of record  i n  t h e  c a s e s  f i l e d  o r  t o  be f i l e d  

on behalf  of the  Cherokee Nation. 
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Rior  to  the expiration of the 1948 contract, the Cherokee Nation 

entered into a second contract, S p b l  11-20-650. No. 582, dated July 7 ,  

1958, with attorneys Dennis W. Bushyhcad* Cezrze E. Norvell, Ecrl Boyd 

pierce, and Paul H. Niebell. This contract cas approved on October 30, 

1958, for a period of f i v c  years beg inn ing  on Decanter 30. 1958. 

An extension of the second contract for sn a d d l t i m l  period of fivc 

years from Ueccmber 30, 1963, was approved on October 21, 1963. The 

s~0nd extenticn >f &nit contract, until A p r i l  15, 1972 .  wag a;pr..**cd on 

January 31, 1069. Tila f i n a l  extension, uMch w s  approved on Hay 3, 1S72, 

is for a period cf I i v c  )eLrs beginning on t.prL1 10, 1972. 

The contracts c i t e d  above provide thct cmpensntian to the  attorneys 

for services rendered t y  t h t r :  is wholly cor.kingent t Q p m  rcccwry for the 

p l a i n t i f f ,  and shall be in an amount not to c x r . ~ r d  10 percent of the 

plaintiff's recovery. Counsel have indicate4 thct no petitica for 

teimburscmcnt af attorncys' expenses will be f i l e d  with the Ccmirsion 

because such expenws have been substar?tially ?siri frcn Cherokee tr iba l  

funds. 

5. Deceased Counsel. 

Woodson E, Korvell d i e d  on January 1, 1950. Ifis estate was 

adntnistcred by the C o u ~ t p  Court of Tulsa County, Oklahcm,  and c n  

September 19, 1952, that court e n t e r e d  an order dcclarfng that Gecrge E. 

Ibrvell, his son, was the "sole and only heir a t  l a w  and in equity of the 

state of the deceased, Woodson E s  Norvell." (Order of March 27, 1968, 

19 Ind. C1. Corn. 105-106.) 
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Houston B. Teehee d i e d  on November 19,  1952, and on A p r i l  3, 1963, 

t h e  County Court of  Cherokee County, Oklahoma, appointed John Teehee 

Adminis t ra tor  of t h e  Estate of Houston B. Teehee, deceased.  By a n  

agreement en te red  i n t o  between s u r v i v i n g  counse l  and s a i d  John Teehee, 

Adminis t ra tor  of t h e  E s t a t e  of Houston B. Teehee, deceased,  approved by 

t h e  County Court of Cherokee County, Oklahoma, f u l l  s e t t l e m e n t  was made 

wi th  t h e  E s t a t e  of Houston B. Teehee, f o r  any i n t e r e s t  s a i d  Houston B. 

Teehee had under t h e  a t t o r n e y s '  c o n t r a c t s  of  August 4 ,  1948, and J u l y  7 ,  

1958. (Order of March 2 7 ,  1968, 1 9  Ind.  C 1 .  Comm. 105-106.) 

Dennis W. Bushyhead d ied  on March 10, 1966, and on March 12 ,  1966, 

t h e  County Court of Rogers County, Oklahoma, appointed h i s  w i f e ,  

C h r i s t i n e  Bushyhead, A d m i n i s t r a t r i x  of  t h e  E s t a t e  of sa id  Dennis W. 

Bushyhead, deceased.  (Order of  March 2 7 ,  1968, 19  Ind. C 1 .  Comm. 105- 

106. ) 

6. At torneys '  Se rv ices .  

The record b e f o r e  t h e  Commission i n  t h i s  docket  and t h e  appea l  

proceedings  i n  t h e  Court of Claims i n d i c a t e s  t h a t  t h e  s e r v i c e s  performed 

by t h e  a t t o r n e y s  were s u b s t a n t i a l .  

The main s e r v i c e s  of t h e  a t t o r n e y s  are  r e f l e c t e d  i n  (1) t he  e x t e n s i v e  

record b e f o r e  t h e  Commission, i n c l u d i n g  t h e  proposed f i n d i n g s  of f a c t  
, ./' 

and t h e  b r i e f s  f i l e d  by t h e  a t t o r n e y s ,  t h e  e x h i b i t s  rece ived  i n  evidence 

a t  t h e  t r i a l  on v a l u a t i o n ,  and t h e  t r a n s c r i p t s  of t h e  t r i a l  proceedings  

and o ther  hear ings ;  and (2) t h e  record  i n  t h e  a p p e l l a t e  proceedings  before 

t h e  Court of Claims. 
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The claim for 2,121,928.74 acres of deeded lands of the Cherokee 

Outlet, constituted the subject matter of Docket 173-A and was part 

of the original claim of the Cherokee Nation for 8 , 1 4 4 , 6 9 2 .  91 acres of 

land set forth in the petition filed in Docket 173 on June 30, 1951. 

Counsel prepared and on February 15, 1962, filed with the Comission 

the petition in Docket 173-A. In negotiations continuing after the date 

of final judgment in Docket 173, counsel for the parties entered into 

a stipulation settling the Governnent's offset claims of $1,432,080.17 

for $425,000.00. 

On March 30, 1964, plaintiff in Docket 123 filed 3 motion for 

permission to intervene in Docket 173-A .  Counsel in Docket 173-A 

opposed t h i s  motion by a special appearance filed in Docket 123 on May 5 ,  

1964, The motion to intervene was granted,and counsel for plaintiff in 

Docket 173-A attempted to settle this case by stipulation of the parties. 

Although a number of conferences were held with counsel for the defendant, 

no agreement could be reached. Thereafter,  on ?larch 2 2 ,  1966, counsel for 

plaintiff in Docket 173-A filed with the Commission a motion to dismiss 

the intervening p e t i t i o n .  This motion was denied by the Conmission on 

October 5, 1966 (17 Ind. C1. Comm. 331-337). 

Thereafter, counsel for the Cherokee Nation prepared for the 

trial in Docket 173-A. In furtherance thereof, counsel filed over 

20 exhibits in addition to an appraisal report. Counsel represented 

the Cherokee Nation at the valuation trial held before the Commission 
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from June 5, 1967, through June 8, 1967. On December 6 ,  1967, counse l  

herein f i l e d  p l a i n t i f f ' s  proposed f i n d i n g s  of f a c t  and b r i e f .  Th i s  

b r i e f  c o n s i s t e d  of 139 pages of  mimeographed m a t e r i a l  and con ta ined  40 

requested f i n d i n g s  of f a c t  and arguments on six i s s u e s  of law. 

Counsel h e r e i n  agreed w i t h  t h e  counse l  i n  Docket 123, a t  a conference 

h e l d  b e f o r e  t h e  Commission on May 8, 1968, that Docket 173-A shou ld  

proceed independent ly  t o  f i n a l  judgment, i r r e s p e c t i v e  of t h e  i s s u e  o f  

i n t e r v e n t i o n ,  while counse l  i n  Docket 123 rese rved  t h e  r i g h t  of i n t e r v e n o r s  

t o  c o n t e s t  their r i g h t  t o  p a r t i c i p a t e  i n  the d i s t r i b u t i o n  of  t h e  judgment. 

A f t e r  defendant f i l e d  i t s  proposed f i n d i n g s  o f  f a c t  and b r i e f  on  

v a l u e ,  counsel  h e r e i n  f i l e d  a r e p l y  b r i e f  on February 1 0 ,  1969, which 

c o n s i s t e d  of 147 pages. 

On Apr i l  1 4 ,  1969, i n t e r v e n o r s ,  p l a i n t i f f s  i n  Docket 1 2 3 , f i l e d  

a motion f o r  summary judgment i n  Docket 173-A. Counsel f o r  t h e  Cherokee 

Nation responded t o  t h i s  motion on June 9, 1969, and on January  27, 1970, 

represen ted  t h e  Cherokee Nation a t  a hearing on this motion. The 

Commission denied i n t e r v e n o r s '  motion f o r  summary judgment. 

On February 4 ,  1970, t h e  Commission awarded t h e  Cherokee Nation 

$4,268,589.00,less a l lowable  o f f s e t s ,  i f  any. Thereafter, Paul  M. 

N i e b e l l  appeared on beha l f  o f  t h e  Cherokee Nation a t  a h e a r i n g  on 

o f f s e t s  h e l d  b e f o r e  t h e  Commission on May 19,  1970. The defendant  then  

f i l e d  its b r i e f  and reques ted  f i n d i n g s  of f a c t  on o f f s e t s  and counse l  

h e r e i n  responded wi th  i t s  own proposed f i n d i n g s  of f a c t  and b r i e f  on 

of fscts.  
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Further a c t i o n  b e f o r e  t h e   omission was stayed by the  i n t e r v e n o r s '  

appea l  t o  t h e  Court of Claims. December 18, 1970, counsel  h e r e i n  f i l e d  

a  b r i e f  b e f o r e  t h e  Court  of Claims. On June 11, 1971, t h e  Court of 

claims rendered i t s  d e c i s i o n  a f f i rming  t h e  C o m m i s ~ i o n ' ~  d e c i s i o n  o f  

February 9, 1970. On February 2, 1972, the  Commission en te red  i t s  op in ion  

and a d d i t i o n a l  f i n d i n g s  of f a c t  on o f f s e t s  and i ts  f i n a l  award. Ttie 

United S t a t e s  appealed t h i s  d e c i s i o n  and counsel h e r e i n  f i l e d  i t s  b r i e f  

b e f o r e  t h e  Court of  Claims on September 5, 1972, and a l s o  represen ted  

t h e  Cherokee Nation a t  an o r a l  argument held before  t h e  c o u r t  on 

December 4 ,  1972. On remand, t h e  Commission en te red  i t s  o r d e r  amending 

opin ion  and f i n d i n g s  of f a c t  and amended f i n a l  award, i n  accordance w i t h  

t h e  Court  of Claims d e c i s i o n .  

I n  summary, s i n c e  the  f i l i n g  of Docket 173-A, on February 15,  1962, 

the l e g a l  s e r v i c e s  rendered by counsel  have continued over  a per iod  of 

11 years .  Such l e g a l  services involved r e p r e s e n t a t i o n  i n  an unconscionable 

c o n s i d e r a t i o n  c a s e ,  i n t e r v e n t i o n ,  a  t r i a l  on o f f s e t s ,  and two appea l s  

t o  t h 2  Court  of Claims. 

Furthermore,  h e  Commission i s  advised t h a t  t h e  a t  torncys  and t h e  

A d m i n i s t r a t r i x  of t h e  E s t a t e  of Dennis W. Rushyhcad, deceased, have 

agreed among themselves upon a  d i v i s i o n  of t h e  a t t o r n e y s '  fee* Powers 

of a t t o r n e y  have been executed by E a r l  Boyd Pierce, George E *  Norvell  

and C h r i s t i n e  Bushyhead, Administratr j-x of the  Estate of  Dennis 

Bushyhead, deceased,  which a u t h o r i z e  Paul Niebe l l  t o  r e c e i v e  payment 

of  t h e  a t t o r n e y s '  f e e ,  t h e  said Paul H. M e b e l l  being r e s p o n s i b l e  for 
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d i s t r i b u t i o n  of the  amount due t o  each of s a i d  a t t o r n e y s  and t o  the deceased 

a t t o rneys ' e s  t a t e .  

7. Cmclus ion  

Af t e r  f u l l  cons idera t ion  of t he  e n t i r e  record i n  t he se  docke ts ,  

the  appe l l a t e  proceedings i n  t he  Court of Claims of which t h e  Commission 

has  taken no t i ce ,  t h e  r e s u l t s  achieved, t h e  r i s k s  involved,  the  s e r v i c e s  

performed, and a l l  appropr ia te  f a c t o r s  p e r t i n e n t  t o  t he  de te rmina t ion  of 

a t t o rneys '  fees i n  cont ingent  cases  under t he  s t a n d a r d s  e s t a b l i s h e d  by 

the Indian Claims Commission Act, i t  i s  t h e  conclusion of t he  Commission 

t h a t  t h e  a t t o rneys  f o r  the p l a i n t i f f  are e n t i t l e d  t o  a fee i n  t he  t o t a l  

sum of $388,755.75, which sum s h a l l  be  f u l l  compensation f o r  s e r v i c e s  

rendered t h e  Cherokee Na t ion  i n  t he  prosecu t ion  of i t s  cla im i n  Docket 

~ a r g a r e t  k.  Pierce, ~ o i m i s s i o n e r  


