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BEFORE TRE INDIAN CLAIMS COMMISSION 

THE CREEK NATION, 1 
1 

P l a i n t i f f ,  1 
) 

v. 1 Docket So. 273 
1 

THE UNITED STATES OF M R I C A ,  1 
1 

Defendant. 1 

Decided: March 14,  1973 

FIWIKGS OF FACT ON COMPROMISE 

This s u i t  was brought by the  Creek Nation, p l a i n t i f f ,  t o  recover 

whatever might be due i f  Sections 10 through 15 of the  Creek Agreement 

proclaimed on June 28, 1901 (31 S ta t .  861), were revised on t h e  ground 

of unconscionable consideration f o r  the  t r u e  v a h e  of c e r t a i n  Creek 

l o t s  i n  the  -S ta te  of Oklahoma, o r  on o the r  equi table  grounds (Clause 3,  

Section 2 of the  Indian Cla im Commission Act of 1946, 25 U.S.C. 70a(3)); 

o r ,  a l t e rna t ive ly ,  t o  recover any balance t o  which the p l a i n t i f f  might b e  

e n t i t l e d  because of the defendant's f a i l u r e  i n  negot iat ing the  c i t e d  

Creek Agreement t o  dea l  f a i r l y  and honorably (Clause 5, Section 2 of t h e  

Act);  o r  t o  recover what might be due under any o ther  provision of t h e  

Indian C l a i m s  Commission Act with respect  t o  the townlots so ld  under 

the  Creek Agreenent proclaimed June 28, 1901 (31 S ta t .  861). 

On September 9, 1970, the  Cormission rendered an "Opinion on 

Motions t o  Determine lssues", upholding p l a i n t i f f ' s  r i g h t  t o  recover,  

and out l ined  the issues to  be l i t i g a t e d  as follows (23 Ind. C1 .  Corn. 

484, 488) : 
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1. Whether the  half-price conditions w e r e  imposed by the  
defendant upon the p l a i n t i f f  without conscionable 
consideration,  or  otherwise inequi tab ly ,  o r  without 
adherence t o  the pr inc ip le  of f a i r  and honorable deal ings .  

2 .  The f a i r  market value of each of the  selecced townlots 
appraised by the severa l  appra i sa l  commissions. 

The United S ta t e s  appealed the Commission's opinion, l i m i t i n g  

i ts  appeal t o  the second , issue.  In  Appeal No. 5-71, decided December 10 7 

1971 (196 C t .  C1 .  639), the  Court of Claims reversed t h e   omm mission's 

dec is ion ,  holding t h a t  the p r i o r  decis ion of t h a t  Court i n  Creek Nation 

United S ta t e s ,  97 C t .  C1 .  602 (1942)~ c o l l a t e r a l l y  estopped t h e  

Creek  ati ion from r e l i t i g a t i n g  the i s sue  of the  f a i r  market va lue  of 

t h e  l o t s .  The Creek Nation's p e t i t i o n  t o  the  Supreme Court f o r  a w r i t  

of c e r t i o r a r i  was denied by t h a t  Court, 406 U.S. 929 (1972)- 

.-., After  the  proceedings set out  above, negot ia t ions  f o r  t he  

se t t l ement  of t h i s  case were begun with the  consent and agreement of 

t h e  p a r t i e s .  Agreement on a set t lement  i n  the  n e t  amount of $400,000.00, 

w a s  u l t ima te ly  reached. The set t lement  would dispose ~f all r i g h t s  

o r  demands which p l a i n t i f f  asser ted  o r  could have asser ted  wi th  r e s p e c t  

t o  t he  sub jec t  matter of Docket 273, and a l l  claims of o f f s e t s  by the  

defendant. 

The p a r t i e s  i n  t h i s  case are now before  t h e  Commission f o r  

approval of the compromise set t lement  and the en t ry  of f i n a l  judgment 

i n  the  amount of $400,000.00 i n  favor of the  Creek Nation. The 
. . 

s t i p u l a t i o n  agreement of the  p a r t i e s  contains a waiver of review o r  

appeal.  The judgment i n  t h i s  case s e t t l e s  and disposes of all claims 
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of the Creek Nation and a l l  counterc la ins  o r  o f f s e t s  which defendant 

could have asser ted i n  t h i s  case under t he  provis ions  of Section 2 of t he  

Indian C l a i m s  Commission Act (25 U.S.C. 70a). 

The Commission makes the  following findings of  f a c t s  he re in :  

1. Vith the  au thor i ty  of t he  P r i n c i p a l  Chief c f  the  Creek Nation, 

counsel f o r  p l a i n t i f f  sen t  t he  following l e t t e r  on September 8, 1972, 

t o  the  Honorable Kent F r i zze l l ,  Ass i s t an t  Attorney General, making a  

formal o f f e r  t o  set t le  the rersaining i s s u e  i n  t h i s  case  f o r  t h e  n e t  

sum of $400,000.00 t o  the Creek Nation: 

Honorable Kent F r i z z e l l ,  
Assis tant  Attorney General 
U. S. Department of j u s t i c e  
Washington, D. C. 20530. 

: Creek Nation v. United S ta t e s ,  
Docket No. 273, Znd. C l s .  Com. 

Dear S i r :  

A s  counsel fo r  t he  Creek Nation, p l a i n t i f f ,  I 
hereby submit a  S o m l  o f f e r  t o  settle the  &ove 
e n t i t l e d  case f o r  the n e t  amount t o  p l a i n t i f f  of 
$400,000.00. There has a l ready  been considerable  
l i t i g a t i o n  on one phase of t h i s  involved case,  and 
the re  is a  p o s s i b i l i t y  of considerable f u r t h e r  
l i t i g a t i o n  before the case could be f i n a l l y  s e t t l e d ,  
unless it is s e t t l e d  by agreement of t he  p a r t i e s .  

The proposed s e t t l e r k t  w i l l  avoid f u r t h e r  
involved l i t i g a t i o n  and t h e  commensurate expense, and 
counsel bel ieves  tha t  it w i l l  achieve a  f a i r  r e s u l c  f o r  

. - 
both par t ies .  

Sincerely  yours 

/s/ Paul M. Niebel l  
Paul M. Niebell  

Attorney f o r  the  Creek Nation. 
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2. On September 28, 1972, t he  Ass i s tan t  Attorney General, Kent 

F r i z z e l l ,  on behalf of t he  defendant, accepted the  set t lement  o f f e r  

sub jec t  t o  ce r t a in  conditions.  The acceptance l e t t e r  s t a t e s  as  fol lows:  

Paul M. Niebell,  Esquire 
1026 17th S t r e e t ,  N. W. 
Room 600 
Washington, D. C. 20036 

Dear M r .  Niebell: 

The o f f e r  set out i n  your l e t t e r  of September 8,  1972, 
t o  set t le  the  claim i n  Creek Nation v. United S ta t e s ,  
Docket No. 273, before  t h e  Indian Claims Commission, f o r  
a  n e t  amount of $400,000, i s  hereby accepted sub jec t  t o  t h e  
following conditions:  

I. That t he  proposed set t lement  be approved by t h e  
appropria te  reso lu t ion  of t h e  governing body of t he  Creek 
Nation. 

2. That approval of t h e  set t lement ,  as w e l l  as t he  
r e so lu t ion  of t h e  Creek Nation, be  secured from t h e  Secretary 
of the  I n t e r i o r ,  o r  h i s  authorized representat ive.  

- .Commissioner of Indian Affa i r s ,  Department of the I n t e r i o r .  

The Department of J u s t i c e  w i l l  be pleased t o  work out  
with you ' the  terms of t h e  s t i p u l a t i o n  of sett lement and t h e  
appropria te  motion and order  necessary t o  carry i n t o  e f f e c t  
the  set t lement .  

Since r e l y ,  

/s/ Kent F r i z z e l l  
Kent F r i zze l l  

Ass i s tan t  Attorney General 
Land and Natural Resources 

Division 

A copy of t h i s  let ter  w a s  forwarded t o  the  Hon. Louis R. Bruce, 

3. Upon acceptance by t h e  defendant of the o f f e r  of s e t t l emen t ,  

t h e  proposed set t lement  was   resented t o  t he  Creek Tr iba l  Council 



29 Ind. C l .  Com. 519 52 3 

f o r  its consideration.  Tie meeting of the  Creek T r i b a l  Council was 

he ld  pursuant t o  no t i ce  on October 28, 1972, a t  Oknulgee, Oklahoma, 

a quorum being presen t ,  and a f t e r  f u l l  considerat ion of the  proposed 

compromise set t lement  the Creek Tr iba l  Council approved t h e  following 

reso lu t ion :  

RESOLUTION OF THE CREEK TRIBAL COUNCIL 

BE I T  HEFEBY RESOLVED by t h e  Creek Tr iba l  Council,  a c t i n g  
f o r  and on behalf of the  Creek Nation of Indians  of  the  S t a t e  
of Oklahoma, a t  i t s  regular  meeting held pursuant t o  n o t i c e  
on October 28, 1972, a t  Okmulgee, Oklahoma, a quorum be ing  
present,  t h a t  Pzul  M. Niebel l ,  c l a i m  a t to rney  f o r  the  Creek 
Nation be and hereby is authorized t o  set t le by agreement 
of the  p a r t i e s ,  and by way of compronise s e t t l e n e n t ,  t h e  
claim of the Creek sa t ion  which is  t h e  subjec t  mat ter  of 
Docket No. 273, before t he  Indian Claims Comroission, f o r  t h e  
n e t  amount of $400,000.00 t o  the  Creek Nation. 

BE IT FURTHER RESOLVED, That s a i d  Paul M. E i e b e l l ,  as 
a t torney  f o r  s a i d  Creek Eation,  be and hereby is au thor ized  
t o  s ign  a s t i p u l a t i o n  f o r  t he  en t ry  of a f i n a l  judgment i n  
favor of t he  Creek Nat ion-in  s a i d  Docket No. 273 be fo re  t h e  
Indian Claims Commission i n  the n e t  amount of $400,000.00 i n  
f u l l  sett lement of the claim of t he  Creek Nation t h e r e i n  
asser ted,  and t o  do any and a l l  f u r t h e r  a c t s  on behalf  o f  the  

Pnt a s  soon Creek Nation necessary t o  consummate s a i d  settlein- 
a s  possible. 

Passed and approved on t h i s  28th day of October, 1972. 

/s/ Ed Johnson 
Chairman. . 

ATTEST : 

/s/ Jenene Coker 
Secretary . - 

Approved: /s/ Claude A. Cox 
Claude A. Cox, 

Pr inc ipa l  Chief of t h e  Creek Nation. 
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4.  On November 27, 1972, counsel f o r  p l a i n t i f f  addressed a l e t te r  

t o  t h e  Commissioner of Indian Af fa i r s  request ing h i s  approval of t h e  

proposed set t lement  of t h i s  case  of t h e  Creek Nation f o r  t h e  n e t  amount 

of $4OO,OOO. 00. 

5. The compromise set t lement  was approved i n  a letter dated 

January 10,  1973, from Richard R. Hite, Deputy Ass i s tan t  Secretary of t h e  

I n t e r i o r ,  t he  duly authorized r ep re sen t a t i ve  of the  Secretary of t h e  

I n t e r i o r .  The l e t t e r ,  addressed t o  counsel f o r  p l a i n t i f f ,  reads  a s  

fol lows : 

Dear M r .  Niebel l :  

You submitted f o r  our approval a proposal  t o  settle t h e  case  
of .  t h e  Creek Nation of Indians ,  Indian C l a i m s  Commission Docket 
No. 273, f o r  a n e t  f i n a l  judgment of $400,000.00. 

Docket No. 273 2s  being prosecuted by you under cont rac t ,  
Symbol 14-20-0650 No. 529, dated October 30, 1957, between you 
and t h e  Creek Nation. o r  Tr ibe  of Indians of Oklahoma. The 
contract- w a s  approved on January 6 ,  1958, f o r  a period of t e n  
years  beginning on November 12, 1957. An extension of t h e  
con t r ac t  f o r  a period of f i v e  years  from November 1 2 ,  1967, 
was approved on August 2 ,  1967. An addi t ional  extension of 
t h e  cdtntract f o r  a period of f i v e  years  from Kovember 12, 
1972, was approved on Ju ly  10,  1972. 

On September 8, 1972, you submitted an o f f e r  t o  t h e  Ass i s t an t  
Attorney General t o  settle Docket No. 273 f o r  a n e t  award of 
$400,000.00 t o  t he  Creek Nation of Oklahoma. He accepted your 
o f f e r  on September 28, 1972, with t h e  condit ions t h a t  t h e  
proposed se t t l ement  be approved by a reso lu t ion-of  the  governing 
body of t he  Creek  ati ion and t h a t  approval of t he  proposed 
se t t l ement ,  as we l l  a s  t h e  r e so lu t i on ,  be obtained from t h e  
Secre ta ry  of t h e  I n t e r i o r  o r  h i s  authorized represen ta t ive .  

The Creek Nation o r  Tribe of Oklahoma is loosely organized i n  
4 

a form a t  var iance with t h e  t y p i c a l  t r i b a l  governmental 
: s t r u c t u r e .  Its au thor i ty  der ives  from the A c t  of Apr i l  26, 

1906 (34 Sta t .  137),  which, i n  e f f e c t ,  terminated t h e  au tho r i t y  
of t he  then e x i s t i n g  government and authorized t he  P re s iden t  












