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OPINION OF '?XI3 COMMISSION 

Kuykendall, Chairmq delivered the opinion of the  Conrmis s ion, 

The p l a i n t i f f  t r i b e  Ln the i n s t a n t  case claims t h a t  the  considera- 

t i o n  paid by the defendant for  i ts aboriginal  lands, located i n  the  

S t a t e  of Washington, was unconscionable within the meaning of Clause 3 ,  

. . 
Section 2, of the Indian Claims Cornmission Act (60 S t a t .  1049, 1050). 

The Steilacoom Tribe was one of nine Indian t r i b e s  which ceded lands 

t o  the  United States  by the Treaty of Medicine Creek (10 S ta t .  1132), 

which was r a t i f i e d  on March 3, 1855. On September 21, 1962, the  Com- 

mission entered i ts  decision tha t  as  of the time of t h e  r a t i f i c a t i o n  o f  

the  Treaty of Medicine Creek, supra, the Steilacoom Tribe of Indians had 

abor ig ina l  t i t l e  t o  a spec i f ic  area of land on the shore of the  lower 

Puget Sound region described i n  finding 19, Steilacoom Tribe v. United 

S ta t e s ,  11 Ind, C1. Comm, 304, 319 (1962). The Commission ordered t h a t  
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t h e  case proceed t o  a determination as t o  the exact acreage contained 

within tha t  area, i t s  f a i r  market value as of March 3,  1855, the  

consideration, i f  any, paid by the United States  to  the  Steilacoum 

Tribe or  Band of Indians for  the ceded lands, and a l l  o ther  questions 

bearing upon the defendant's l i a b i l i t y  t o  plaintiff herein,  Pursuant 

t o  the Connnission's order of June 25, 1969, a hearing was held i n  

Sea t t l e ,  Washington, on A p r i l  13 and 14, 1971, on a l l  of these issues.  

The subject  t r a c t  l i e s  e n t i r e l y  i n  Pierce County, Washington, and 

is  a s t r i p  of land about two miles wide and eight miles long on the  

southeastern shore of Puget Sound, containing 10,900 acres.  The town 

of Steilacoom is located on the Sound nearly midway i n  t h e  t r a c t .  

The evidence, as  outlined i n  our findings of f ac t ,  d i sc loses  t h a t  

the land was gently r o l l i n g  and reasonably level,  with occasional s lopes 

r i s i n g  from the  shores of Puget Sound t o  elevations of 300 f e e t  above 

s e a  level .  Chambers Creek i n  the  north and Sequallitchew Creek i n  

the  south drained the  t r a c t .  Small lakes dotted the t r a c t ' s  southeastern 

boundary, giving r i s e  t o  creeks which flowed through the  t r a c t .  V i r t u a l l y  

a l l  t ransportat ion was upon water, including the eight  miles  of  Puget 

Sound water frontage which provided boats with easy access t o  nearby 

i s lands  and other sett lements on the sound. After 1853 a steamship 

provided weekly f r e igh t  and passenger service and mail de l ive ry  t o  

Steilacoom and other ports  on the sound. Fish and s h e l l  f i s h  were 

p l e n t i f u l ,  The climate was moderate, and there was an abundance of 

r a i n f a l l ,  There were no known minerals within the  region, 

The economy of the  Puget Sound region was inext r icably  t i e d  t o  
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the lumber industry. Although i n  1855 the lumber supply was thought 

to  be v i r t u a l l y  endless,  labor was l imited, and the  d i f f i c u l t y  of 

processing timber under crude conditions made the lmnber i t s e l f  expensive. 

To cut cos ts  and f a c i l i t a t e  logging, lumbermen of the northwest concen- 

t ra ted  on timberlands located within one and one h a l f  miles  of dr ivable  

water, There were forested areas  adjacent t o  the sound and p r a i r i e s  on 

the inland s i d e  of the t r a c t .  The location of the  f o r e s t s  was idea l  

for  logging. 

The f i r s t  s e t t l e r s  entered the  Steilacoom e r a c t  i n  1850, f i v e  years 

before the valuat ion date. It was then tha t  Lafayette Balch es tab l i shed  

the town of Port  Steilacoom, which soon grew t o  a th r iv ing  v i l l a g e ,  The 

next year another town bui lder  took up a claim about a mi le  away which 

was known as  Steilacoom City. The two sett lements thr ived  and grew 

together in  the 1850's t o  become the  present c i t y  of Steilacoom, By 1853 

enough people had s e t t l e d  around the  community t o  warrant t h e  construct ion 

of a hote l  and a s to re ,  In 1854 a church a ~ d  2 school were b u i l t .  A 

large,  f e r t i l e  p r a i r i e  area outs ide the t o m  was being farmed, P l e n t i f u l  

f i s h  i n  the  water of the sound provided addi t ional  subs is tence  f o r  the  

town , ' s e t t l e r s  .. 
In 1853 Congress authorized construction of a m i i i t a r y  road from 

Steilacoom t o  Walla Walla. When Pierce Couoty was formed by t h e  

t e r r i t o r i a l  l eg i s l a tu re  t h a t  same year, ~ t e i l a c o o m  became t h e  county 

: s e a t ,  The population of Steilacoom was 100 whites and 300 Indians,  with 

Pierce County containing 513 persons. By 1860 the  population of P ierce  

County had grown t o  1,115. 
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P r i o r  t o  1855, Congress had passed publ ic  land laws t o  dispose  of 

t h e  t e r r i t o r y  o r  property of t h e  United Staces ,  inc lud ing  land i n  t h e  

p r e sen t  S t a t e  of Washington. A prospec t ive  purchaser of  lands i n  t h i s  

a r e a  i n  1855 had, under var ious  s t a t u t e s ,  s eve ra l  methods by which he  

could acqui re  land then i n  t he  pub l i c  domain. The Act of Apr i l  24, 

1820 (3 Sta t .  566), of fe red  a minimum o f  80 ac res  of  land f o r  $1.25 

p e r  acre payable 'in;-cash. only. Between t he  years 1854 and 1862 i t  w a s  

p o s s i b l e  t o  purchase land t h a t  had been ava i l ab l e  under t h i s  act f o r  

less .then $1.25 per  a c r e ,  through t h e  Graduation A c t  o f  1854 (10 S t a t .  

574). Under t h i s  a c t  purchasers rece ived  a discount  i n  t h e  p r i c e  of l and  

depending upon t h e  length  of t i m e  t he  land had been a v a i l a b l e  f o r  
3. 

.+ J 

.* 
- - a c q u i s i t i o n .  

The Preemption Act of 1830 (4 S t a t .  420, as amended) was enacted 

t o  p r o t e c t  the claims of s q u a t t e r s  occupying and improving p u b l i c  l and  

by g iv ing  them an opportunity t o  purchase t he  land p r i o r  t o  p u b l i c  

auc t ion .  The squa t t e r s  could purchase t h e  land f o r  $1.25 per  acre 

under t h e  Act of Apri l  24, 1820, supra.  Under t h e  Oregon Donation A c t  of 

September 27, 1850 (9 S t a t .  496), settlers were a b l e  t o  acqui re  a r i g h t  

, t o  l and  i n  the Oregon Te r r i t o ry ,  which includes  t h e  p resen t  S t a t e  of 

Washington. The a c t  provided f o r  g r an t s  t o  white settlers who had s e t t l e d  

. . 
on t h e  claimed land p r i o r  t o  December 1, 1850, and who had l i v e d  t h e r e  f o r  

. - 
fou r  y e a r s  and improved t he  land f o r  t h e i r  own use,  Af t e r  a sett ler  

- 
proved compliance with t h e  terms of t h e  a c t  and t h e  Government surveyed 

t h e  l and ,  a pa ten t  would be i s sued  i n  t h e  name of t h e  settler. 

Bounties,  i n  the  form of land warrants ,  w e r e  given t o  v e t e r a n s  of 
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mi l i t a ry  se rv ice  as e a r l y  as  1847 pursuant t o  t he  Mi l i ta ry  Bounty 

Land Acts and Mili tary Land Warrant Acts (2 S ta t .  728, and successor 

s t a t u t e s ) .  These mi l i t a ry  bounties and land warrants w e r e  t r ans fe rab le  

and of ten  acquired a t  discounts  up t o  60%. The United S t a t e s ,  however, 

accepted the warrants a t  face  value f o r  payment of land purchased- 

In  1854 the Terr i tory of Washington w a s  granted 46,080 ac re s  of land 

f o r  un ivers i ty  purposes. In  1861 t h e  t e r r i t o r i a l  l e g i s l a t u r e  authorized 

s a l e  of t h i s  land f o r  $1.50 per  acre .  

Any determination of land d i spos i t i ons  immediately p r i o r  t o  and 

a f t e r  March 3, 1855, is complicated by t h e  con f l i c t i ng  claims of t h e  

United S ta t e s  and the -ffudsonfs Bay Company. From the  h i s t o r i c a l  d a t a  

a v a i l ~ b l e ,  i t  is evident t h a t  there  w e r e  settlers i n  t h e  Steilacoom 

t r a c t  who did not f i l e  a t  t he  United S t a t e s  land of f ice ,apparen t ly  o u t  

of f e a r  of the powerful fiudson's Bay Company. The company a l l eged  that 

i t s  char te r  from the B r i t i s h  Government gave i t  sovereignty over the  

area.  It was  not u n t i l  the  company's holdings w e r e  l i qu ida t ed  and t i t l e  

t o  the  land c l a r i f i e d  i n  t he  l a t t e r  1860's t h a t  a l l  s e t t l e r s  f e l t  

1 / 
they could acquire good t i t l e  from the  United S ta tes ,  - 

As of the  date  of va lua t ion  less than s i x  percent of t h e  tract 

had passed i n t o  the pr iva te  owriershi~ of American s e t t l e r s .  In t h e  

follotcring 18 years, s l i g h t l y  more than 36 percent was s o l d  t o  p r i v a t e  
. - 

owners. A l l  of the land reported s o l d  during t h i s  period was acquired 

1/ See findings 5-7, 11 Ind. C 1 .  Comm. 304, 307-9 (1962) - 
















