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THE M I A M  TRIBE OF OKIiLtiOMA , ET AL . , ) Docket No. 253 
) 

THE M I A M I  I N D I A N  TRIBE OF I N D I A N A ,  Docket No. 1 3 1  

P l a i n t i f f s ,  
1 

v .  ) 

THE UNITED STATES OF A P E R I C A ,  

1 
Cefendsnt .  1 

Decided: February  7 ,  1973 

Eduln A. R o t h s c h i l d ,  a t t c r n e y  f o r  t h e  
P l a i c t i f f  i n  Docket 253, David L.  
I.:< 1 . ~ ~ 7 :  a t t a r n e y  fcr t k e  P l a i n t i f f  i n  

. 5 s c k e t  131. 

Dzvi6 K. X a r s h a l l ,  w i t h  whom was M r .  
A s s i s t s n t  A t to rney  Genera l  Rent F r i z z e l l ,  
a t t o r n e y s  f o r  t h e  Defendant .  

0YI:IION t'F THE C O I I I S S I O N  

P i e r c e ,  Cornmissioner, d e l i v e r e d  t h e  op in ion  of t h e  Commission. 

Pend ing  b e f o r e  t h e  C o ~ m i s s i o n  i n  c o n s o l i d a t e d  Docket Nos. 1 3 1  and 

253 are s e p a r a t e  p e t i t l o n s  f o r  a l lowance  of a t t o r n e y s '  f e e s ,  as w e l l  

as a mot ion  f i l e d  by p l a i n t i f f s '  a t t o r n e y  i n  Docket No. 253 s e e k i n g  a 

Commission proceeding  ta d e c e r n i n e  t h e . p r c p e r  a l l o c a t i o n  of a t t o r n e y s '  

f e e s  h e r e i n .  

Both p e t i t i o n s  a r e  based on t h e  amended f i n a l  award e n t e r e d  by 

c h e  Commission on Januzrg  8 ,  1970 ,  i n  Docket Nos . ' l31  and 253 i n  t h e  

amount of  $3,826,660.20 i n  favor of t h e  p l a i 2 t i f f s  h e r e i n .  
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The petition for attorneys' fees filed in Docket No. 253 on 

September 18, 1970, requested an allowance of ten percent of the final 

award as a fee payable to all Miami counsel in both dockets. The 

petition noted that if counsel are unable to agree upon a division of 

said fee, then the matter of allocation muld have to be submitted to 

the Commission for its determination. 

By a petition filed on October 19, 1970, in Docket No, 131, counsel 

for the Miami Indian Tribe cf Indiana asked the Commission to allow a 

separate fee of $273,103.82 as compensation for their services therein. 

This amount represents approximately 71% of the ten percent fee 

allowable as compensation to all Miami counsel in consolidated Dockets 

Nos. 131 and 253. Counsel in Docket No. 131 argue that they are entitled 

to the major portion of the combined fee on the theory that attorneyst 

fees should be distributed in the same manner as the final award, namely 

on a per capita basis. 

On March 22, 1971, the attorneys in Docket No, 253 filed a motion 

requesting a proceeding on allowance of attorneyst fees. The motion 

asked the Commission tc issue an order that wauld authorize counsel 

for both the Miami Tribe of Oklahoma, and the Miami Indians of Indiana, 

to do the following: 

1. To file, on or befare a day to be fixed by the Com- 

mission, written evidence relating to the allocation 
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of a t to rneys1  fees i n  t h i s  consclidated proceeding; 

2. To submit t h e i r  respect ive advisory proposals wi th in  

30 days the rea f t e r  as t o  the a l l oca t ion  of fees  and 

proposed findings of f a c t  and b r i e f s  i n  s u p ~ o r t  thereof ;  

and 

3 .  To rep ly  within an zds i t iona l  30 days t o  t h e  r e spec t ive  

advisory propcsais . 
In support  of t h i s  motion counsel f o r  the  Miami Tribe o f  Oklahoma 

s t a t e d  t h a t  i t  does no t  a p p e z r  t h a t  t he  respect ive a t to rneys  w i l l  

agree  on an a l l o c a t i o n  of the fees  x&ich w i l l  be awarded 5n consolidated 

Docket Nos. 131 and 253. Tiley contended t h a t  a t torneys '  f ee s  should 

be  a l l oca t ed  on the bas i s  of the  r e l a t i v e  contr ibut ion made t o  t h e  

f i n a l  r e s u l t s  of t he  case. 

In  response t o  t h i s  motion, counsel f o r  the  M i a m i  Indians of  

Indiana argued t h a t  the  Oklahoma M i a m i  and Indiana Miani a r e  s epa ra t e  

claimant groups, with separate  l ega l  counsel i n  separa te  cases ,  and were 

joined toge ther  only f o r  the purpose of a hearing,  They ind ica ted  t h a t  

t h e r e  i s  nothing speculat ive about dividing l e g a l  fees  on t h e  b a s i s  of 

enrollment of t h e  individual  t r i bes .  Furthermore, Indiana counsel suggested 

t h a t  a c t i o n  on t h e  subject  motion might await the  outscne of the  appeal t o  

t h e  Court of Claims of M i a m i  Tribe. of Oklahoma v. Unite2 S t a t e s ,  Dockets 

255, e t  a l . ,  24 Ind, Cl.. Corn. 450 (February 18, 1971), i n  which s i d e -  

l i n e s  appl icab le  t o  the  proper a l loca t ion  of a t torneys '  f e e s  a r e  s e t  fo r th ,  
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Counsel i n  Docket No. 253 opposed such a delay, i n  a r ep ly  f i l e d  

on April  7 ,  1971, and argued t h a t  the aforementioned appeal is  p l a in ly  

without meri t ,  and tha t  the pendency of ths a p p e a l ,  meri tor ious  o r  not ,  

should not be grounds for delaying the presentation and b r i e f i n g  of the  

underlying f ac t s  i n  these dockets. 

Since the  Court of Claims decided the above-mentioned appeal  on 

October 13, 1972, sub non. Godfroy v. United S t a t e s ,  199 C t .  C 1 .  -- -' 

467 F.2d 909; the i ssue regarding the appropriate t i n e  t o  rule 03 

the motion is moot. I ~ L  accordznce with the Court of Claims dec is ion ,  

and fo r  the recsons s e t  out below, the Comission gran ts  the no t ion  

made by counsel fo r  the Yiaiii Tribe of Oklzhoma. 

Ln Godfroy v. k i t e d  S ta tes ,  scpra,  the Corrrt of Claims xas  

presented with a case invofvlng the same issue as  i n  Docket Nos, 131 

and 253. The issue is, spec i f i ca l ly ,  what method should be used t o  

apportion attorneys'  fees, based on recoveries by t h e  Miami Tr ibe  of 

Indians, where one consolidated 2ward is  made by the Commission t o  - 
. . two iden t i f i ab l e  t r i b e s  chat a r e  each qua l i f ied  t o  r e t a i n  a t t o rneys ,  

pursuant t o  the Indian C1a;Jns Comission Act, 25 U.S.C. §70n (1970). 

In Godfroy the attorneys for  the Miami Tribe of Indiana asked 

the Court of Claims to  increase the Comission's  a l l o c a t i o n  of  fees  

.. t o  them on the grounds chat they repressnted 71% of t h e  present  day 

descendants of the origi.nal Isami Tribe of Indians, and t h a t  t h e r e f o r e  

-- 

*Motion for rehear ing  f i l e d  November 6 ,  1972.  
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t h e i r  par t  o f  the  t o t a l  f ee  should be a l loca ted  accordingly. The 

a t to rneys  for  the  Miami Tribe of Oklahoma opposed t h i s  v i e w  and argued 

t h a t  the d i s t r i b u t i o n  of  a t torneys '  fees  should be decided on the 

b a s i s  o f  each a t t o r n e y l s  r e l a t i v e  contr ibut ion t o  t he  f i n a l  r e s u l t s  of 

the  case. 

To resolve t h i s  dispute ,  the  Conrt of Claims appl ied the  s tandard 

i t  f i r s t  enunciated i n  Xed Lake and ?cmbina Bands v. United S t a t e s ,  

173 C t .  CI. 928, 355 F. 2d 936 (1965), The Court decided t h a t  

at torrrcysl  fees sltould be zpporiioned accor3ing t o  the type and ex ten t  

r e l a t i v ~  :.ontrib.,ltion ;;:sic fo r  the  benef i t  of the  common concern. By 

, r e l a t i n g  the  Zetermination of fees t o  the  perEonance of  s e r v i c e s ,  t h e  

Court r e j ec t ed  the  p r ~ p g s i c i o n ,  argued the re in  by corrnsel f o r  t he  

M i a m i  Indians of Indiana, t h a t  fees be apporticned on a per  c a p i t a  

b a s i s ,  

m e r e f o r e ,  we f ind  t h a t  2 fur ther  proceeding is necessary,  t o  a l low 

rc spec t ivc  counsel t o  ;;resent e-.iidencc regarding the  r e spec t ive  s e r v i c e s  
. . 

they performed f o r  the  Xiam5 Tribe of Oklshmsa and the  Miami Indians 

of Indiana, so  t h a t  ve can de~err=,ine the r e l a t i v e  con t r ibu t ion  these  

services had to t h e  f lnz? ava'rd entered i n  favor of p l a i n t i f f s .  

In accordance with  t h i s  decision,  the Comission orders  counsel 

i n  Dockets No. 253 and 131 to :  
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F i l e  on o r  before  February 23, 1973, w r i t t e n  evidence  

r e l a t i n g  t o  the  a l l o c a t i o n  of a t t o r n e y s '  f e e s  i n  con- 

s o l i d a t e d  Docket Nos. 131  and 253. 

Submit, wi th in  30 days t h e r e a f t e r ,  t h e i r  proposals  a s  

t o  t h e  a l l o c a t i o n  of f e e s  and proposed f i n d i n g s  of 

. . 
f a c t  and b r i e f s  i n  suppor t  t h e r e o f ;  and 

Reply, w i  t h i n  an a d d i t i o n a l  30 days, t o  t h e  adversary  

proposals .  

Concurring : 

k- ,L)'Lccy 
~ ~ h n , / r .  Vance , Comiss ioner  




