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BEFORE THE I N D I A N  CLAIMS COMMISSIaN 

THE JICARILLA APACHE TRIBE,ET AL.,)  
1 

P l a i n t i f f ,  ) 

v. 
1 
) 
) 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant. ) 

Docket No. 22-A 

Decided: December 19 ,  1972 

SUPPLEMENTAL FINDINGS OF FACT ON ALLOWANCE 
OF ATTORNEYS ' EXPENSES 

Pre l iminarv  Statement 

P e t i t i o n s  f o r  allowance of re imbursable  expenses w e r e  f i l e d  by 

t h e  fo l lowing a t to rneys  f o r  t h e  p l a i n t i f f  i n  connection wi th  expenses 

i n c u r r e d  i n  t h e  performance of l e g a l  s e r v i c e s  on t h e  p l a i n t i f f ' s  be- 

h a l f  i n  t h e  above-captioned case:  

1. Roy T. Mobley $ 21,266.90 

2. Guy Martin 4,077.58 

3 .  Robert J. Nordhaus 11,312.66 

4. Richard M. Davis 7,358.54 

On May 3 ,  1972, the  Commission issu.ed f i n d i n g s  1 through 8 on Allowance 

of  At torneys '  Expenses, 28 Ind. C 1 .  Cornm. 1 , w h e r e i n  f a c t s  concerning 

t h e  c o n t r a c t s  under which t h e  a t t o r n e y s  were r e t a i n e d  i n  p r o s e c u t i o n  

of  t h e  claim, the  ~ i n a l  Award (Apr i l  21, 1971), and t h e  o r d e r  f o r  pay- 

: ment of a t t o r n e y s '  f e e s  (August 27, 1971) w e r e  d i scussed .  
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AS s e t  f o r t h  i n  our  f i n d i n g s  1 through 8, c o p i e s  of t h e  f o u r  

p e t i t i o n s  f o r  reimbursement of expenses  were forwarded on J u l y  23,  

1971, t o  t h e  Department c f  J u s t i c e ,  r e p r e s e n t i n g   he de fendan t  i n  t h i s  

m a t t e r ,  and t o  t h e  Bureau of I n d i a n  A f f a i r s ,  as w e l l  a s  t o  t h e  T r i b a l  

Counci l  of t h e  p l a i n t i f f .  The Department of J u s t i c e  r e p l i e d  by l e t t e r  

o f  March 9 ,  1972, s t a t i n g  t h a t  i t  had n o t  examined t h e  p e t i t i o n s  and 

took no p o s i t i o n  w i t h  r e s p e c t  t o  app rova l  o r  d i s a p p r o v a l  of  t h e  expenses  

i n  q u e s t i o n .  A memorandum d a t e d  February  2, 1 9 7 2 ,  from t h e  Commissioner 

of  I n d i a n  A f f a i r s  t o  t h e  S o l i c i t o r  of t h e  Department of  t h e  I n t e r i o r ,  

was forwarded by t h e  Department of J u s t i c e  where in  comments were  made 

concern ing  t h e  p e t i t i o n s  i n  q u e s t i o n  h e r e i n ,  as d i s c u s s e d  h e r e i n a f t e r .  

NO r e s p o n s e  w a s  r ece ived  at t h a t  t i m e  f rom t h e  J i c a r i l l a  Apache T r i b e .  

With r e s p e c t  t o  t h e  p e t i t i o n  of M r .  Mobley, t h e  r e p o r t  f rom t h e  

Bureau of I n d i a n  A f f a i r s  s t a t e d  t h a t  M r .  Mobley had worked on c l a ims  

a s s e r t e d  by o t h e r  t r i b e s  and had been einployed as g e n e r a l  c o u n s e l  f o r  

s e v e r a l  t r i b e s ;  t h a t  because h e  had performed v a r i o u s  l e g a l  s e r v i c e s  

f o r  o t h e r  t r i b e s  a t  t h e  same t i n e  t h e r e  was a  need t o  f u r t h e r  e x p l a i n  

t h e  p r o r a t i n g  of j o i n t  expenses w i t h  r ega rd  t o  many i t e m s  i n  t h e  

expense  p e t i t i o n ;  t h a t  t h e  r e p o r t  was based on  a p a r t i a l  examina t ion  

and r e s e a r c h  i n t o  t h e  mer i f s  of t h e  p e t i t i o n ;  and t h a t  t h e  Bureau of  

I n d i a n  A f f a i r s  would submit an a d d i t i o n a l  r e p o r t  upon f u r r h e r  examina- 

t i o n  of t h e  p e t i t i o n ,  s u p p o r t i n g  ev idence  a n d . f - i l e s  of  t h a t  agency.  

Based upon t h e  evidence of r eco rd  a t  t h a t  t ime  t h e  Comnission 

o r d e r e d  t h a t  o u t  of t h e  funds a p p r o p r i a t e d  t o  s a t i s f y  t h e  f i n a l  
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judgment i n  t h e  above e n t i t l e d  c a s e  t h e r e  be d i s b u r s e d  t o  t h e  f o l l o w i n g  

a t t o r n e y s  c e r t a i n  sums f o r  t h e i r  a l l o w a b l e  r e imbursab le  expenses  i n -  

c u r r e d  i n  p rosecu t ion  of  t h e  c l a im  under  Docket 22-A: 

1. Guy Mart in  $ 4,077.58 

2. Robert J .  Nordhaus 10,434.02 

3 .  Richard M. Davis 6,329.90 

The Commission determined t h a t  t h e  record  a t  t h a t  t i m e  c o n t a i n e d  

i n s u f f i c i e n t  in format ion  and ev idence  t o  c l a r i f y  and e s t a b l i s h  t h e  

p e t i t i o n  f i l e d  by Roy T. Mobley and h i s  p e t i t i o n  w a s  d e f e r r e d  pending  

t h e  submiss ion  of a d d i t i o n a l  s u p p o r t i n g  d a t a .  A d d i t i o n a l l y ,  c e r t a i n  

sums p a i d  t o  M r .  Mobley by Messrs. Nordhaus and Davis between May 1957,  

and December 1959, pursuant  t o  t h e i r  agreement of March 1, 1957, 

(Con t r ac t  No. I-1-ind. 425313)~ i n  t h e  amounts of $878.64 and $1,028.64, 

r e s p e c t i v e l y ,  were a l s o  d e f e r r e d  pending f u r t h e r  c l a r i f i c a t i o n .  

The Commission makes t h e  f o l l o w i n g  f i n d i n g s  of f a c t  which are 

supp lemen ta l  t o  f i n d i n g s  numbered 1 through 8, 28 Ind .  C1 .  Comm. I 

(1972) : 

9. P e t i t i o n  of Roy T. Mobley. The o r i g i n a l  p e t i t i o n  of M r .  

Mobley, f i l e d  i n  t h e  amount of $25,263.43, on June 21, 1971, was 

amended by p e t i t i o n  of October 5,  1971, t o  t.he sum of $21,266.90, as 

l i s t e d  above.  Cor rec t ions  t o  t h e  p e t i t i o n  were f i l e d  on Janua ry  21, 

1972,  and J u l y  20, 1972, whereby v a r i o u s  d e l e t i o n s  were made and t h e  
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amount claimed was reduced t o  $17,293.86. 

By l e t t e r  of May 11, 1972, t o  t h e  Commission, t h e  Department  of  

J u s t i c e  r e i t e r a t e d  t h a t  i t  took  no p o s i t i o n  conce rn ing  t h e  amended 

p e t i t i o n  of M r .  Mobley and forwarded a copy of a  l e t t e r  of May 2 ,  1972,  

from t h e  Assoc ia t e  S o l i c i t o r  of t h e  Department of I n t e r i o r ,  w i t h  a  

memorandum from the  Commissioner of I n d i a n  A f f a i r s ,  d a t e d  A p r i l  25 ,  

1972. The Bureau of I n d i a n  A f f a i r s  s t a t e d  t h a t  i t  d i d  n o t  r e g a r d  t h e  

r e s o l u t i o n  of  a m b i g u i t i e s  i n  t h e  p e t i t i o n  of M r .  Wobley as i t s  respon-  

s i b i l i t y  and s t a t e d  t h a t  r e s e a r c h  i n t o  t h e  p e t i t i o n  had been  conc luded .  

Also a t t a c h e d  t o  t h e  l e t t e r  of t h e  A s s o c i a t e  S o l i c i t o r  w a s  a l e t t e r  t o  

t h e  Bureau of I n d i a n  A f f a i r s  d a t e d  A p r i l  1 2 ,  1972, from C h a r l i e  V i g i l ,  
'5 
7 

.;E P r e s i d e n t  of t h e  J i c a r i l l a  Apache T r i b e ,  i n d i c a t i n g  t h a t  h e  was t r y i n g  

t o  a r r a n g e  a  meet ing of  t h e  t r i b e  w i t h  t h e  a t t o r n e y s  h e r e i n ,  and  re- 

q u e s t i n g  t h a t  t h e  p e t i t i o n  of Mr. Mobley n o t  b e  approved w i t h o u t  

f u r t h e r  i n v e s t i g a t i o n .  

10. Hearing - P e t i t i o n  of Roy T. Moblev. On Flay 30,  1972 ,  c o u n s e l  

f o r  M r .  Mobley r eques t ed  a  h e a r i n g  b e f o r e  t h e  Commission on  t h e  p e t i t i o n  

of M r .  Mobley f o r  payment of expenses i n c u r r e d  i n  t h i s  matter. On 

June 7, 1972, t h e  matter was scheduled  f o r  h e a r i n g  on J u l y  20 ,  1972 ,  

and n o t i c e  of such h e a r i n g  was du ly  g iven  t o  t h e  a f o r e s a i d  a t t o r n e y  

p e t i t i o n e r s ,  t h e  Department of J u s t i c e ,  t h e  Bureau of I n d i a n  A f f a i r s  

and t h e  J i c a r i l l a  Apache T r i b e .  
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A h e a r i n g  was h e l d  on Ju ly  20, 1972,  a t  which t i m e  M r .  Mobley 

t e s t i f i e d  i n  c l a r i f i c a t i o n  and s u p p o r t  of h i s  p e t i t i o n .  No r ep re -  

s e n t a t i v e  of t h e  t r i b e  was p r e s e n t ,  and t h e  de fendan t ,  r e p r e s e n t e d  by 

t h e  Department of J u s t i c e ,  took no p o s i t i o n  i n  t h e  proceedings .  

11. C o r r e c t i o n  of Amended P e t i t i o n .  On Sovenber 29, 1972,  a  

f u r t h e r  c o r r e c t i o n  t o  t h e  amended p e t i t i o n  w a s  f i l e d  whereby t h e  

amount of claimed re imbursable  expenses  was reduced t o  $13,649.66. 

On t h e  s a m e  d a t e  cop ie s  of t h e  c o r r e c t i o n  of amended p e t i t i o n  f o r  re- 

imbursab le  expenses of Roy T. Mobley were  forwarded t o  t h e  Department  

of J u s t i c e ,  t h e  Bureau of I n d i a n  A f f a i r s ,  and t h e  T r i b a l  Counc i l  o f  

t h e  J i c a r i l l a  Apache Tr ibe .  No re sponse  h a s  been r e c e i v e d  w i t h  r e s p e c t  

t o  t h e  c o r r e c t i o n .  

12 .  Expenses Incur red  Subsequent  t o  March 1964. A q u e s t i o n  h a s  

been p r e s e n t e d  as t o  t h e  compensable n a t u r e  of expenses i n c u r r e d  by  

M r .  Mobley subsequent  t o  March 1964. An agreement between t h e  a t t o r n e y s  

f o r  t h e  p l a i n t i f f  da t ed  March 1, 1964, provided t h a t  M r .  M a r t i n  would 

p r o v i d e  a s s i s t a n c e  and t h e  f a c i l i t i e s  of h i s  U s h i n g t o n . o f f i c e ;  t h a t  

Messrs. Nordhaus and Davis would primarily perform a l l  d u t i e s  p e r t a i n -  

i n g  t o  t h e  Spanish-Mexican l a n d  c l a i m s ,  t h e  d a t e  of t a k i n g  and 

v a l u a t i o n  of  t h e  s u b j e c t  p r o p e r t y ;  and t h a t  M r .  Mobley would n o t  b e  

r e q u i r e d  t o  work on t h e s e  a s p e c t s  of t h e  c l a im  o r  i n c u r  f u r t h e r  ex- 

p e n s e s  t h e r e f o r .  However, t h e  c o n t r a c t  a l s o  provided t h a t  M r .  Mobley 

I I t h e r e a f t e r  would . . . c o n s u l t  and a d v i s e  a l l  o t h e r  parties h e r e t o  

' i n  a l l  m a t t e r s  r e l a t i n g  t o  t h e  f u r t h e r  p r o s e c u t i o n  of t h e  c l a i m  b u t  
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s h a l l  not  be required (as  between t h e  p a r t i e s )  t o  c o n t r i b u t e  f u r t h e r  

s e r v i c e s  or  expenses t h e r e f o r .  11 

A t  the  hear ing  M r .  Mobley t e s t i f i e d  t h a t  he i n c u r r e d  expenses i n  

1967 i n  the  amount of $776.82 i n  r e s e a r c h  and p r e p a r a t i o n  of c l a i m  

e x h i b i t s  and expenses invo lv ing  work w i t h  t h e  t r i b a l  c la ims committee, 

S tanford  Research I n s t i t u t e  and o t h e r s .  He t e s t i f i e d  t h a t  t h e  ex- 

penses a rose  s o l e l y  i n  prosecut ion  of t h e  J i c a r i l l a  Apache l and  c la im.  

The Commission f i n d s  t h a t  w h i l e  c e r t a i n  primary d u t i e s  were 

ass igned t o  co-counsel, M r .  Wobley d i d  perform v a l u a b l e  s e r v i c e s  and 

i n c u r  expenses i n  f u l f i l l i n g  h i s  g e n e r a l  c o n t r a c t  o b l i g a t i o n s  t o  t h e  

p l a i n t i f f  and such.egeenses a r e  proper  and re imbursable .  . . .- 

13.  Allowable expenses. 

The Commission f i n d s  t h a t  t h e  claimed expenses i n  a  t o t a l  amount 

of $13,649.66 do not  inc lude  expenses incur red  by M r .  Mobley e i t h e r  

a s  g e n e r a l  counsel  f o r  t h e  J i c a r i l l a  Apache T r i b e  o r  i n  connec t ion  w i t h  

l e g a l  s e r v i c e s  rendered f o r  o t h e r  I n d i a n  t r i b e s .  The claimed expenses  

w e r e  i ncur red  a f t e r  t h e  approval  of M r .  Mobley's c o n t r a c t  w i t h  t h e  

p l a i n t i f f  t r i b e ,  and no expenses have been inc luded f o r  t h e  p e r i o d  

when he  was employed by the  Federa l  government. 

The Commission f i n d s  t h a t  t h e  claimed expenses a r e  proper  and 

suppor ted  by s ta tements  o r  r e c e i p t s .  Accordingly,  expenses i n  t h e  

amount of $13,649.65 a r e  a l lowable  i t e m s  f o r  r-eimbursement. 

14.  Items i n  P e t i t i o n s  of Messrs. Nordhaus and Davis.  C e r t a i n  

i tems included i n  the  p e t i t i o n s  of Robert J .  Nordhaus and Richard M. 

Davis involved sums paid t o  M r .  Mobley, a s  provided i n  t h e i r  1957 
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agreement. These i t e m s ,  l i s t e d  h e r e i n a f t e r ,  were p rev ious ly  d e f e r r e d  

f o r  a d d i t i o n a l  c o n s i d e r a t i o n ,  a s  d i scussed  i n  t h e   omm mission's f i n d i n g s  

of f a c t  en te red  on May 3 ,  1 9 7 2 ,  and a r e  a s  fo l lows:  

Nordhaus Davis 

Date - 
5-11-57 
1-2-58 
5-3-58 
9-9-58 
12-5-58 
6-26-59 
8-26-59 
12-9-59 

Amount 

$ 87.08 
141.70 
99.68 
85-14 

200.35 
218.85 

13.75 
32-99 

$878.64 

Date 

5-2-57 
1-3-58 
6-19-58 
10-6-58 
1-23-59 
4-1-59 
7-17-59 
9-9-59 
11-9-59 

Amount 

$ 87.08 
41.70 
99.68 
85.14 

390.09 
60.26 

218.85 
13-75  
32-09 

$1,028.64 

The Commission f i n d s  t h a t  the  evidence  of record  e s t a b l i s h e s  t h a t  

t h e  a f o r e s a i d  sums are proper and suppor ted  by s t a tements ,  r e c e i p t s  o r  

d e t a i l e d  exp lana t ions  i n  s u b s t a n t i a t i o n  of t h e s e  claimed expenses.  

With r e s p e c t  t o  the  sums paid by counsel  t o  Mr. Mobley i n  December 

1958, o r  January  1959, t h e  Commission f i n d s  t h a t  c o n s u l t a t i o n  w i t h ,  

and t h e  appearance o f ,  M r .  Mobley a t  t h e  hear ing on t h e  c l a i m  was 

necessa ry  i n  t h e  o rder ly  prosecut ion of  t h e  claim; and thac  a l l  o t h e r  

sums l i s t e d  above w e r e  expended by Nessrs. Nordhaus and Davis f o r  Mr. 

Mobley i n  t h e  f u r t h e r  pros.ecution of t h e  s u b j e c t  claim. 

Based upon the  e n t i r e  record ,  t h e  Commission f i n d s  t h a t  such sums 

paid  by Messrs. Nordhaus and Davis t o  M r .  Mobley a r e  proper  r e i m -  

b u r s a b l e  expenses. 
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15.  Conclusion.  I n  conc lus ion ,  t h e  ev idence  of r e c o r d  e s t a b -  

l i s h e s  t h a t  counse l  expended c e r t a i n  sums, a s  l i s t e d  h e r e i n a f t e r ,  and 

such  expenses a r e  suppor ted  by s t a t e m e n t s ,  r e c e i p t s  o r  e x p l a n a t i o n s  

i n  c l a r i f i c a t i o n  and suppor t  of t h e  claimed expenses .  The Commission 

a l lows  t h e  fo l lowing  sums t o  t h e  a t t o r n e y s  a s  reimbursement f o r  t h e i r  

expenses  i n  t h i s  matter. 

RECAP ITLTLAT I O X  

$ 13,649.66 

878.64 

1,028.64 

Roy T. Mobley 
I 

Robert  J .  Nordhaus 

Richard 11. Davis 

+-$ . 
x 

h. . . J: l j ~ 4 ' L  4 .  
! J o k  T. Vance, Commissioner 

~ a r g a r e t  fi. P i e r c e .  Commissioner 




