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BEFORE TdE I K D I A N  CLAIWS COMXISSION 

RED LAKE RAND AND PETER GRAVES, ) 
JOSEPH GRAVES AND AUGUST K I N G ,  ) 
EX REL,  RED LAKE BAKD, ) 

) 
P l a i n t i f f s ,  1 

1 
v .  ) Docket No 

) 
THE UNITED STATES OF AYERICA, 

) 
Defendant.  1 

Decided: November 29, 1972 

Appearances: 

Rodney 3 ,  Edwards, At torney  f o r  
P l a i n t i f f s ,  Marvin 3 .  Sonosky 
was on t h e  b r i e f .  

Joseph S . Davies  , 3r ., w i t h  whcm 
was M r .  A s s i s t a n t  k t  torney  Gene ra l  
Kent F r i z z e l l ,  A t to rneys  f o r  Defendant .  

4 

OPIYION ON DEFEXDANT'S MOT103 FOR SUXMARY 
JUDGMENT AHD/OR DISXISSAL OF DOCKET 189-B 

P i e r c e ,  Commissioner, d e l i v e r e d  t h e  op in ion  of t h e  Commission. 

T h i s  c a s e  is  p r e s e ~ r l v  b e f o r e  t h e  Commission on d e f e n d a n t ' s  mot ion  

f o r  summary judgmeni and/or  d i s n i s s a l  o f  t h e  c l a i m  i n  Docket 189-B. 

S i n c e  t h i s  docke t  c o n t a i n s  two c la ims  by t h e  p l a i n t i f f  band ,  we w i l l  

c o n s i d e r  d e f e n d a n t ' s  motion a s  i t  a p p l i e s  t o  each c l a i m .  

P l a i n t i f f s '  f i r s t  c la im f o r  r e l i e f  is f o r  t h e  t a k i n g  o f  Royce Area  706 

(Minnesota)  by defendant  from t h e  Red Lake Band of C h i ~ p e w a  I n d i a n s  w i t h o u t  

t h e  a s s e n t  of  t h a t  band and wi thou t  payment of compensat ion.  The C o u r t  

o f '  C l a i m s  h a s  p rev ious ly  found t h a t  t h e  Chippewa I n d i a n s  i n  Minnesota  

( i n c l u d i n g  t h e  Red Lake Band) gave t h e  consent  r e q u i r e d  by t h e  Ac t  of 
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.Januarv 1 4 ,  1889, 25 S t z t .  642  ( h e r e i n a f t e r  r e f e r r e . 2  t o  as t h e  1889 k t ) ,  

f o r  t h e  c e s s i o n  of Royce 706 .  C h i p ~ e w a  I n d i m s  v .  Uni red  S t a t e s ,  80 C t .  

C 1 .  410,  436-42 ( 1 9 3 5 ) .  !.I€ a r e  bound by t h a t  f i n d i n g .  A l s ~ ,  c o u n s e l  

f o r  p l a i n t i f f s  h a s  a d m i t t e d  t h i s  z s s e n t  a t  t u o  h e a r i n g s  b e f o r e  t h i s  
* / - 

Commission, a s  w e l l  a s  i n  2 1 a i n t i f f s '  o p p o s i t i o n  t o  t h i s  m o t i o n .  I t  is  

b a s i c  l aw t h a t  when ~ r o p e r t y  is a c q u i r e d  by t h e  U n i t e d  S t a t e s  w i t h  t h e  

c o n s e n t  of t h e  owners ? h e r e  c a n  b e  no t a k i n g  w i t h i n  t h e  meaning of t h e  

F i f t h  Amendment. See Three  A f f i l i a ~ e d  T r i b e s  of t h e  F o r t  S e r e h o l d  

R e s e r v a t i o n  v. Uni ted States, 1 8 2  C t .  C I .  543,  550, 390 F.2d 6 8 6 ,  695 
P 

(1965)  ( a f f ' e  i n  part, r e v ' g  ic  c a r t ,  Docker 350-F,  1 6  Id. C 1 .  Comm. 341 

( 1 9 6 5 ) ) ;  - Pawnee I n d i a n  T r i b e  v. ' dn i t ed  S t a t e s ,  Docket 10, 8 I n d .  C 1 .  COTXI. 

6 4 8 ,  756-57 (1960),  a f f ' d ,  157 C t .  C 1 .  1 3 4 ,  3fl1 F.22 667 ,  c e r c .  d e n . ,  

370 U.S. 918 (1962).  See  ~ e n e r a l l y  1 S i c h o l s '  The Law cf E ~ i n e n t  Domain - 

$ 1 - 1 1  (Rev ised  3d ed .  J .  Sackman, 1 9 6 4 ) .  A c c o r d i n g l y ,  d e f e n d a n t ' s  m o t i o n  

s h o u l d  be g r a n t e d  as t o  p l a i n t i f f s '  f i r s t  c l a i n  f o r  r e l i e f .  

P l a i n t i f f s '  sccoi>ci c!.zin is f o r  d i s c o v e r y  and a c c o u ~ ~ t i n g  a s  t o  

a l l  l a n d s  i n  Royce 706 znd f o r  a judgment f o r  t h e  d i f f e r e n c e  be tween  

the f a i r  marke t  v a l u e  of tile l a n d s  and t i n b e r  i n  Royce 706 and th2 amount 

c r e d i t e d  t o  t h e  Red Lake Sand by t h e  U n i t e d  S c a t e s  for che sa le  o r  o t h e r  

d i s p o s a l  of t h e  s a i d  l a n d s  and c i d e r .  Defendant  mcves f o r  summary 

judgment  a n d / o r  dismissal of t h i s  c l a i m  oil t h e  ground t h a t  i t  h a s  no 

o b l i g a t i o n  t o  m a i n t a i n  s e ~ a r a c e  a c c o u n t s  f o r  t h e - z s s e t s  of t h e  Red Lake 

Band. W e  n o t e  t h a t  t h i s  c a s e  o v e r l a p s  Dockets  189-A 2nd 1 9  t o  some e x t e n t .  

T h o s e  cases a r e  f o r  a n  a c c o u n t i n g  of a l l  f u n d s  r e c e i v e d  and ex?ended 

*/ T r a n s c r i p t  of November 1 4 ,  1967 ,  h e a r i n g  a t  p p .  17-18, and t r a n s c r i p t  - 
of  December 1 4 ,  1971, h e a r i n g  a t  p .  42.  



pursuant  t o  t h e  1889 Act on behal f  of t h e  Red Lake Band and t h e  Minnesota 

Chippewa Tr ibe ,  r e s p e c t i v e l y .  Although p l a i n t i f f s '  second c la im f o r  

r e l i e f  i n  Docket 189-a appears t o  be included i n  Docket 189-A, we choose 

no t  t o  d ismiss  the  second c la im because n e i t h e r  p a r t y  has  adequa te ly  b r i e f e d  

t h i s  i s sue .  We s e e  no o t h e r  compell ing need t o  d ismiss  t h i s  c l a i m  a t  t h i s  
.C 

t i m e .  Docket 189-B w i l l  b e  c o n s o l i d a t e d  with Dockets 19 and 189-A f o r  t h e  

convenience of the  p a r t i e s ,  Although defendant  a rgues  t h a t  l o g i c  compels 

t h a t  Docket 189-B be dismissed b e f o r e  we can reach t h e  account ing claims 

i n  c e r t a i n  r e l a t e d  caszs ,  we d i s a g r e e .  These r e l a t e d  c a s e s ,  i n  a d d i t i o n  

t o  t h e  aforementioned Dockets 19  and 189-A, are Dockets 188, and 189-C. 

These four  dockets  a r e  claims f o r  an  account ing by e i t h e r  t h e  Minnesota 

Chippewa T r i b e  o r  t h e  Red Lake Band. Docket 189-B l o g i c a l l y  belongs  wi th  

t h e s e  cases. I f t a t  t r i a l ,  w e  f i n d  t h a t  t h e  claims i n  Docket 189-B d u p l i c a t e  
-. - 

those  of ano ther  docket ,  w e  w i l l  d i s ~ i s s  i t  a t  t h a t  t i m e .  ~ e f e n d a n t ' s  

- -  1 
motion f o r  sunmary j u d p z n t  acd /o r  dismissal w i l l  be denied as t o  plaintiris 

second c la im f o r  r e l i e f .  

0 

rce, C o m i s s i o n e r  

W e  concur: 
- - 

. . 

( .. . * 
%.-- ~ L L I + _ ~ - c  

4'0hn.2. Vance , Comiss ioner  




