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BEFORE THE INDIAN CLAIMS COMMISSION 

THE FORT SILL APACHE TRIBE OF THE ) 
STATE OF OKLAHOMA, ET AL.,  1 

1 
P l a i n t i f f s ,  1 

1 
v. ) 

1 
TEE UNITED STATES OF AMERICA, ) 

) 
Defendant . ) 

Docket No. 182 

Decided: November 29, 1972 

Appearances : 
Weissbrodt & Weissbrodt;  
Abe W. Weissbrodt, Attorneys 
f o r  t h e  P l a i n t i f f s .  

Dean K.  Dunsmore, w i t h  whom was 
M r .  A s s i s t a n t  Attorney General 
Kent F r i z z e l l ,  Attorneys f o r  
t h e  Defendant. 

OPINION OF THE COMMISSION 

Blue, Commissioner, de l ive red  the  opinion of  t h e  Commission. 

The mat te r  now before  t h e  Commission i n  t h i s  docket  i s  t h e  d e f e n d a n t ' s  

motion,  f i l e d  on August 16 ,  1972, f o r  an o rder  d i smiss ing  t h e  c la ims 

r a i s e d  by p l a i n t i f f s '  Exceptions t o  Accounting Repor t ,  f i l e d  on August 1, 

1972, o r ,  i n  t h e  a l t e r n a t i v e ,  f o r  an order  s t r i k i n g  ~ l a i n t i f f s '  Except ions  

t o  Accounting Report,  o r  f o r  an order t h a t  the  p l a i n t i f f s  make t h e  c la ims 

presented i n  s a i d  Exceptions t o  Accounting ~ e ~ i r t  more d e f i n i t e  and c e r t a i n .  

On October 10, 1972, t h e  p l a i n t i f f s  f i l e d  t h e i r  response  t o  s a i d  motion and,  
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a t  t h e  same t i m e ,  f i l e d  a motion f o r  l eave  t o  amend t h e i r  p e t i t i o n .  The 

r e a s o n  p l a i n t i f f s  have g iven  f o r  t h e  f i l i n g  of t h e  l a t t e r  motion i s  t o  

s a t i s f y  t h e  r e q u e s t  of t h e  de fendan t  t h a t  rrhc clziims p re sen ted  i n  p l a i n -  

t i f f s '  Except ions  t o  Accounting Report  be made more d e f i n i t e  and c e r t a i n .  

We w i l l  c o n s i s e r  both m o t i c n s  t o g e t h e r .  

Subsequent  t o  t h e  f i l i ~ . g  of  d e f e n d a n t ' s  n o t i o n ,  t h e  Cammission, on 

September 1 3 ,  1 9 7 2 ,  i s s u e d  an o r d e r  g r a n t i n s  p l a i n t i f f s '  p r i o r  n o t i o n  

h e r e i n  t o  s e p a r a t e  tile c i a i n s  i n  t h i s  docket i n t o  Group A c l a i m s  and 

Group E c l a ims .  See 25 ind .  C 1 .  Corn. 4 3 3 ,  r e h e a r l c g  den ied ,  29 Znd. C l ,  

Corn. 126. The inetianx p r e s e n t l y  under  c o n s i d e r a t i o n  r e l a t e  only i o  t h e  

Group B c l a ims  a s  desc r ibed  i n  t h e  above-c i ted  o r d e r .  Most of  t h e  m a t t e r s  

r a i s e d  i n  t h e  motion i n v o l v e  only  t h e  account ing  p o r t i o n  of  t h e  Group B 

c l a i m s ;  one r e l a t e s  t o  t i lac -$or t ion  of t h e  Group S c l a ims  s e e k i n g  damages 

o r  compensat ion a r i sFng  o u t  of t h e  d e f e n d a n t ' s  a c t i o n s  i n  d e a l i n g  w i t h  

p l a i n t i f f s  ' l ands  and othc:r p rope r ty  w i t h i n  the  Fcr  t S i l l  R e s e r v a t i o n .  

Group C c l a ims  t o  which che v a r i o u s  m z t t e r s  r a i s e d  i n  d e f e n d a n t ' s  mot ion  

a r e  d f r e c t e d .  

Tha t  p o r t i o n  of dei?endar.:'s motion which seeks  t h e  d i s m i s s a l  o f  

p l a i n t i f f s '  account ing  c i a i n  r e s t s  on s e v e ~ z l  grounds. Defsndant  f i r s t  

a s s e r t s  t h a t  t h e  Com.ission l acks  j c r i s d i c t i c n  of Che s u b j e c t  m a t t e r  o f  

t h e s e  c l a ims  becauss ,  having accrued  wh i l e  t h e  p l - a i n t i f  f s  were p r i s o n e r s  

o f  war  con f ined  t o  t!le For- S i l l  X i l f t a r y  Rcservar ion  i n  Oklahoma, such  
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claims a r e  i n d i v i d u a l  r a t h e r  than t r i b a l .  See For t  S i l l  Apache T r i b e  

v .  United S t a t e s ,  Docket 49,  26 I n d .  C1.  Comm. 281 (1971) and For t  S i l l  

Apaches v.  United S t a t e s ,  Docket 30, 1 Ind. C 1 .  Comm. 137 (1949). De- 

fendant next  a s s e r t s  t h a t  t h e  United S t a t e s  i s  under no duty  t o  account  

t o  these  Indians  because they were p r i s o n e r s  of war. I n  a d d i t i o n ,  de- 

fendant  r a i s e s  the  de fense  of res j u d i c a t a ,  r e l y i n g  upon t h e  two c a s e s  

c i t e d  above wherein c la ims f o r  a r r e s t  and imprisonment were d ismissed 

a s  ind iv idua l  r a t h e r  than t r i b a l  claims. Fur the r ,  defendant  a s s e r t s  

t h a t  p l a i n t i f f s  a r e  a t t empt ing  t o  s p l i t  t h e i r  cause of a c t i o n  by b r i n g i n g  

t h e  accounting claim s e p a r a t e l y  from t h e  a r r e s t  and imprisonment c la ims  

brought i n  t h e  s e p a r a t e  dockets  c i t e d  above. F i n a l l y ,  defendant  a g a i n  

a s s e r t s  (as  i t  did i n  opposing p l a i n t i f f s '  motion t o  s e p a r a t e  o r  s e v e r  

t h e  claims) t h a t  t h e  accounting claim i s  barred  by t h e  f i v e - y e a r  s t a t u t e  

o f  l i m i t a t i o n s  because t h i s  c la im was n o t  pleaded i n  t h e  o r i g i n a l  p e t i t i o n ,  

We reject these  arguments of t h e  defendant .  The C o m i s s i o n  h a s  

r e c e n t l y  he ld  t h a t  t h e  Group B claims were included i n  t h e  o r i g i n a l  

p e t i t i o n .  See 28 Ind.  C l ,  Corn. a t  441-42. This i s  t h e  law of t h e  

case .  Secondly, t h e  p r i o r  cases  c i t e d  by defendant  r e p r e s e n t  t h e  p r i n -  

c i p l e  t h a t  ' I .  . . any cla im f o r  damages s u f f e r e d  as  a r e s u l t  of t h e  

wrongful a c t s  of the  United S t a t e s  i n  a r r e s t i n g  and imprisoning members 

of  an Ind ian  t r i b e  ( o r  t h e  whole t r i b e )  i s  i n d i v i d u a l  i n  n a t u r e  . . . 1 1  

(26 Ind. C 1 .  Comm. a t  287). Neither  of t h e  Group B c la ims f a l l  w i t h i n  

t h i s  d e f i n i t i o n .  The Group B claims are r e l a t e d  c h r o n o l o g i c a l l y  n o t  

c a u s a l l y  t o  the  Ind ians '  a r r e s t  and imprisonment and t h e s e  Group B 
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claims a rose  ou t  of Government t rea tment  of t h e s e  Indians a s  an e n t i t y .  

Therefore ,  t h e  Commission does possess s u b j e c t  mat ter  j u r i s d i c t i o n  and 

t h e  c i t e d  cases  a r e  not  t h e  b a s i s  f o r  a  defense  of res i u d i c a t a .  For  

the  same r e a s o n s ,  t h e  Group i3 cla ims a r e  c la ims d i s t i n c t  from those  

r a i s e d  i n  the  cases  c i t e d ,  Thus t h e r e  i s  no s p l i t t i n g  of one cause  of 

a c t i o n .  

F i n a l l y ,  i n  t h e i r  o r i g i n a l  p e t i t i o n ,  t h e  p l a i n t i f f s  r e c i t e d  g e n e r a l l y  

t h e  ex i s t ence  of var ious  s t a t u t e s  and execut ive  orders  which they a l l e g e d  

c rea ted  a f i d u c i a r y  ?e la t ionsh ip  and a duty t o  account t o  t h e s e  Ind ians .  

i n  response t o  defendant ' s  motion f o r  more d e f i n i t e  s t a t e m e n t ,  t h e  

p l a i n t i f f s  have moved to amend t h e i r  p e t i t i o n  t o  s t a t e  w i t h  more p a r t i c u -  

l a r i t y  t h e  bases f o r  the f iduc ia ry  r e l a t i o n s h i p  and the  du ty  t o  account .  

We w i l l  g r a n t  p l a i n t i f f s '  motion. See Lower Sioux Indian Community v. 

United S t a t e s ,  Docket 363,  26 Ind.  C1. Comm. 267 (1971); Same v. Same, 

22 ind. C l .  Comm. 226 (1969). I f ,  as a l l e g e d ,  t!le Government assumed 

o b l i g a t i o n s  toward these  Indians ,  we see  no reason why t h e i r  s t a t u s  a s  

p r i s o n e r s  of war would a l t e r  t h e  ~ o v e r n m e n t ' s  assumed o h l i g a t i o n s  o r  

e l i m i n a t e  the  Government's duty t o  account. The amended p e t i t i o n  thus  

s t a t e s  a claim. 

One a d d i t i o n a l  ma t te r  i n  defendant ' s  motion mer i t s  b r i e f  comnent. 

Defendant has s t a t e d  t h a t  the p l a i n t i f f s  have attempted t o  a s s e r t  f o r  

t h e  f i r s t  t ime, by way of t h e i r  exceptions t o  t h e  accounting r e p o r t ,  a  

new cla im f o r  lands and o t h e r  proper ty  and t h a t  such procedure i s  improper 

i n  an accounting ac t ion.  Such i s  not  the c a s e .  As pointed  ou t  e a r l i e r  



i n  t h i s  opinion,  t h e  Commission has  r e c e n t l y  held t h a t  both  Group B c l a ims  

were included i n  t h e  o r i g i n a l  p e r i t i o n .  See 28 Ind .  C 1 .  Comm. a t  441-42. - 
Therefore ,  it i s  c l e a r  t h a t  t h e  p l a i n t i f f s  a r e  n o t  a t t e m p t i n g  t o  in t roduce  

t h e  o t h e r  Group B c l a im f o r  t h e  f i r s t  t i m e  i n  t h e i r  excep t ions  t o  t h e  

. account ing  r e p o r t .  

On t h e  b a s i s  of t h e  foregoing op in ion ,  t h e  Corcmission w i l l  i s s u e  an  

o r d e r  denying t h e  de fendan t ' s  Motion t o  D i s m i s s  o r  t o  S t r i k e  Except ions  

o r  f o r  More D e f i n i t e  Statement and g r a n t i n g  ~ l a i n t i f f s '  Motion f o r  Leave 

t o  Amend P e t i t i o n .  The dezendant may now proceed ~ i t h  t h e  f i l i n g  of i t s  

answer t o  p l a i n t i f f s '  except ions  t o  t h e  accounting r e p o r t .  

W e  concur: 

I adhere  t o  t h e  p o s i t i o n  set f o r t h  i n  my d i s s e n t  t o  t h e  Commission's 

p r i o r  d e c i s i o n  i n  t h i s  docket  ho ld ing  t h a t  t h e  Group-B claims were 

p r o p e r l y  pleaded.  - See 28 Ind. C1. Comm. 4 3 3 ,  443 (1972). 




