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THE SIOUX NATION, e t  a l . ,  1 
1 

P l a i n t i f f s ,  ) 

v. 
1 
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) 
THE UNITED STATES OF AMERICA, ) 

1 
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Decided: November 29, 1972 

Appearances : 

Arthur Lazarus, J r . ,  W i l l i a m  Howard 
Payne, and Marvin J .  Sonosky, 
Attorneys f o r  P l a i n t i f f s .  

Craig A. Decker, wi th  whom was 
A s s i s t a n t  Attorney General Kent F r i z z e l l ,  
Attorneys f o r  Defendant. 

OPINION OF THE COMMISSION 

Commissioner Vance de l ive red  the  opinion of t h e  Commission. 

The Commission has  before  i t  two motions f i l e d  by p l a i n t i f f s  on 

September 22, 1972. The f i r s t  motion seeks leave t o  amend t h e  Amended 

P e t i t i o n  i n  t h i s  docket t o  inc lude a  s p e c i f i c  reques t  f o r  a judgment 

f o r  t h e  f a i r  market va lue  of t h e  ". . . gold ex t rac ted  from t h e  Great  

Sioux Reservat ion dur ing the  per iod 1874 up t o  February 28, 1877, 

t o g e t h e r  wi th  a  sum which w i l l  ~ r o v i d e  j u s t  compensation under t h e  

. F i f t h  Amendment, o r  i n  t h e  a l t e r n a t i v e ,  f o r  damages f o r  t h e  gold 

wrongfu l ly  removed from t h e  Great Sioux Reservation p r i o r  t o  February 

28, 1877." The second motion reques t s  t h a t  the  Commission " c l a r i f y "  

i t s  o p i n i o n  of September 13, 1972, 28 Ind. C1.  C m .  425, by e x p r e s s l y  
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de termining  t h a t  t h e  United S t a t e s  acqu i r ed  t h r e e  r igh t s -o f -way  

through t h e  Great  Sioux Kese rva t ion  and t h e  r i g h t  t o  f r e e  n a v i g a t i o n  

of  t h e  Missouri  River under  t h e  Act of February 2 8 ,  1877,  19 S t s t .  254.  

For t h e  reasons  i n d i c a t e d  below we s h a l l  grarit p l a i n t i f f s '  mo t ion  

f o r  l e a v e  t o  anend,  and s h a l l  deny plaintiffs' n o t i o n  f o r  c l a r i f i c a t i o n .  

Defendant o b j e c t s  t c  t h e  proposed amendment on t h e  ground t h a t  

i t  p r e s e n t s  a new c l a im which i s  b a r r e d  by the  C o m i s s i o n ' s  s t a t u t e  

of  l i m i t a t i o n s .  S e c t j o n  12 of  t h e  Ind ian  Claims C o m i s s i o n  Act ,  

25 U.S.C. 5 70k ( 1 9 7 0 ) ,  b a r s  a l l  claLiils e x i s t i n g  p r i o r  t o  August 1 3 ,  

1946, b u t  not presented  t o  t h e  C o m i s s i o n  p r i o r  t o  August 13, 1951. 

The c l a i m  presented  i n  t h e  proposed amendment can escape t h i s  

s t a t u t o r y  ba r  only i f  i t  r e l a t e s  back - t o  t h e  o r i g i n a l  p e t i t i o n  i n  
-- 

Docket 74, f i l e d  August 1, 1950. 

A c l a im proposed t o  be added by amendment w i l l  r e l a t e  back t o  

t h e  o r i g i n a l  p e t i t i o n  i n  a docket  on ly  i f  t h e  Goverment  r e c e i v e d  

s u f f i c i e n t  n o t i c e  of t h e  clair;? i n  the  o r r g i n a l  p e t i t i o n .  Snoqualmie 

T r i b e  o f  Indians v. Unized S t a t e s ,  178 C t .  C i .  570, 557, 372 F.2d 

951, 960 (1967) ( a f f ' g  i n  p a r t ,  r e v ' g  in p a r t ,  Docket 9 3 ,  15 Ind. C1. 

Connn. 267 (1965)).  The Government w i l l  have rece ived  s u f f i c i e n t  

n o t i c e  if the  claim i n  t h e  proposed amendment a r o s e  out  o f  t h e  conduc t ,  

t r a n s a c t i o n ,  o r  occurrence s e t  f o r t h  o r  a t tempted t o  be s e t  f o r t h  

i n  t h e  o r i g i n a l  p e t i ~ i o n .  Id.  ; s e e  Lule l 3 ( c ) ,  Ind ia2  Claims Commission - - 
Genera l  Rules of Procedure, 25 C.F.R. S 503.13 ( c )  (1968). 
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The o r i g i n a l  p e t i t i o n  i n  Docket 74 con ta ins  the  fo l lowing 

a l l e g a t i o n s :  

XV I 
In  t h e  year  1874, by and under the  a u t h o r i t y  

of t h e  United S t a t e s  and a t  i t s  d i rec t i .on ,  a  
m i l i t a r y  expedi t ion  under t h e  command of  Lieuten- 
an t  Colonel George A. Custer  proceeded from Fort  
Abraham Lincoln,  Dakota T e r r i t o r y  (now North 
Dakota), i n t o  t h e  Permanent Reservatior , ,  he re in -  
before  desc r ibed ,  and i n t o ' t h e  Black H i l l s  a r e a  
where gold w a s  discovered i n  paying q u a n t i t i e s .  
The discovery  was made pub l ic  by the  Ucited 
S t a t e s  i n  d ispatches  t o  the  pub l ic  p r i rL t s  on o r  
about J u l y  4 ,  1874, whereupon the  c l t i z e n s  of 
t h e  United S t a t e s  i n  l a r g e  numbers, i n  t h e  yea r  
1875, invaded t h e  Permanent Reservat ion of t h e  
p l a i n t i f f .  

X V I I  
. . . .  
In  t h e  sane year  (1975) t h e  e n t i r e  nountainous 

a rea  which is now known as  "The Black H i l l s "  and 
which i s  p a r t  of t h e  a r e a  included i n  t h i s  a c t i o n ,  
was occupied by white c i t i z e n s  of t h e  United 
S t a t e s ,  t o  t h e  complete exclus ion of t h e  Sioux 
Tr ibe  of Indians ,  p l a i n t i f f  h e r e i n .  

That defendant ,  notwithstanding i t s  solemn 
o b l i g a t i o n  t o  r e s t r a i n  a l l  persons from going 
on p l a i n t i f f s '  lands ,  permit ted  i t s  c i t i z e n s  
and o t h e r s  t o  go. i n  and upon p l a i n t i f f s '  . l ands  
and t ake  possession the reof ,  and misappropr ia te  
t h e  same and exclude p l a i n t i f f s  therefrom. 

That defendant not  only acquiesced and con- 
nived i n  these  wrongful a c t s ,  and i n  t h e  m i s -  
appropr ia t ion  of lands ,  but  t h a t  defendant invaded 
t h e  lands  of p l a i n t i f f s  with i t s  armed m i l i t a r y  
fo rces  and by t h e  presence of  s a i d  armed f o r c e s  
sought t o  and d i d  in t imida te  p l a i n t i f f s ,  and did  
by fo rce  and t h r e a t s  exclude p l a i n t i f f s  from 
l a r g e  a r e a s  wi th in  t h e i r  r e se rva t ion .  
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That defendant  d i d  t h e  a f o r e s a i d  wrongful acts and 
d i d  knowingly and w i l l f u l l y  m i s a p p r o p r i a t e  t h e  l a n d s  
of  t h e  p l a i n t i f f s ,  w e l l  knowing and f o r  t h e  r e a s o n  
t h a t  c e r t a i n  of t h e  l ands  of p l a i n t i f f s  were i r n z n s e l y  
v a l u a b l e  f o r  go ld ,  s i l v e r ,  and o t h e r  ~ i n e r a l s  2nd 

1 / t imbe r  .- 

The c l a i m  presen ted  ic  t h e  prcposed amendment is t h a t  t h e  Uni ted  

S t a t e s ,  i n  v i o l a t i o n  of i t s  o b l i g a t i o n s  under  t h e  T r e a t y  of  A p r i l  29, 

1863, 1 5  S t a t .  635, pe rmi t t& ,  encouraged,  and s a c c t i o n e d  u n a u t h o r i z e d  

p e r s o n s  t o  e n t e r  upon t h e  Great  Sioux R e s e r ~ a t i o n  2nd t o  u n l a w f u l l y  

mine and remove gold f r o 3  t h e  r e s e r v a t i o n ,  w i t h  t h e  r e s u l t  t h a t  g o l d  

b e l o c g i n g  t o  t h e  Sioux X a t i o r  was removed f r o a  t h e  r e s e r v a t i o n .  

The conduct  a l l e g e d  i n  both t h e  o r i g i n a l  p e t i t i o n  and t h e  proposed  

amendment i s  t h e  f a i l u r e  of t h e  Cn i t ed  S ~ a t e s  t o  f u l f i l l  i ts  o b l i g a t i o n  

t o  keep  unau tho r i zed  w h i t e s  f ro=  e n t e r i n g  o n t o  t h e  Great Sroux Reserva-  

t i o n .  The occu r r ence  a l l e g e d  i n  bo th  t h e  p e t i t i o n  and t h e  proposed 

anendment is  t h e  e n t r y  o z t o  t h e  Grea t  S ioux  R e s e r v a t i o ~  o f  w h i t e  p e o p l e  

i n  g r e a t  numbers and t h e i r  n i s a p p r o p r i a t i o n  of t h e  p r o p e r t y  of t h e  S i o u x  

Nat ion .  We t h e r e f o r e  hold t h a t  t h e  o r i g i n a l  p e t i t i o n  i n  Docket 74 gave  

s u f f i c i e n t  n o t i c e  t o  t h e  defendant  t h a t  t h e  p l a i n t i f f s  might expand t h e i r  

.I/ A similar a l l e g a t i o n  appea r s  i n  t h e  amended p e t i t i o n  i n  Docket 74-B, - 
a s  f o l l o w s :  

11. I n  1874, s i x  y e a r s  a f t e r  t h e  T rea ty  of  A p r i l  29,  
1868,  a n  o f f i c i a l  m i l i t a r y  e x p e d i t i o n  ordered  by defendant  
i n t o  t h e  Grea t  Sioux Reserva t ion  con f i rmed ' t he  e x i s t e n c e  of 
s u b s t a n t i a l  gold d e p o s i t s  i n  t h e  Elack  H i l l s  l o c a t e d  i n  t h e  
w e s t e r n  p o r t i o n  of t h e  r e s e r v a t i o n .  Defendant w ide ly  
p u b l i c i z e d  t h i s  gold d i s cove ry  and,  s h o r t l y  t h e r e a f t e r ,  
non- Indians  i n  g r e a t  numbers invaded t h e  Grea t  S ioux  
R e s e r v a t i o n  f o r  p rospec t ing  and o t h e r  un lawful  purposes .  
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claim to include gold removed from the Great Sioux Reservation prior to 

February 28, 1877. Therefore the proposed amendment relates 

back to the original petition, and the Commission has jurisdiction to 

hear it. 

In our opinion of September 13, 1972, 28 Ind. C1. Corn. 425, we 

advised the plaintiffs that their prosecution of their claim for com- 

pensation for the alleged acquisition of various rights-of-way by the 

United States under the 1877 A c t ,  supra, was not sufficient t o  allow us 

to decide the claim. S p e c i f i c a l l y  we sta ted:  

plaintiffs' amended petition, in paragraph 19, does state 
a claim based upon the acquisition by defendant of rights- 
of-way through the Sioux Reservation and the right to free 
navigation of the Missouri River. However, the Commission 
is unable to find in the record any indication that the 
plaintiffs have attempted to prove their allegation. 
Apparently the plaintiffs have attempted neither to establish 
that the United S t a t e s  actually used such rights-of-way and 
right of free navigation nor to prove that such rights, if 
used by the United States, damaged the plaintiffs. Unless 
plaintiffs take some action to further their prosecution 
of this claim it will be impossible for the Commission to 
adjudicate it. 

28 Ind. C1. Comm. at 430-31. The plaintiffs, in their motion to clarify, 

interpret the above language to be a Commission ccmclusion that as a 

matter of law the defendant acquired the rights-of-way and right of free 

navigation under the 1877 Act. Plaintiffs are mistaken in their 

interpretation. 

The Commission's sole intention in raising this issue in its 

September 13 opinion was to break an apparent impasse with regard to 

this particular claim. In the ir  Memorandum Defining Lands and Rights 
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Acquired by t h e  tTn i ted  S t a t e s  Under t h e  Act of February 28, 1877, filed 

March 6, 1969, the p l a k t i f f s  asserted that defendant  had o b t a i n e d ,  

among o t h e r  t h i n g s ,  t h r e e  rights-of-way through t h e  p l a i n t i f f s '  r e se rva-  

t i o n  and the r i g h t  of iree navigation o f  t h e  Yissr~uri River  through t h e  

r e s e r v a t i o n ,  I n  i t s  response tc p l a i n t i f f s '  memorandum, f i l e d  June 4 ,  

1969, de fendan t  denied thdt i t  had obtzined any cornpensable r i g h t s  

under t h e  1877 Act o t h e r  that1 t h e  Black H i l l s  p o r t i o n  of t h e  Sioux 

reserve. However, i n  a f o o t n o t e ,  t h e  de fecdan t  added t h e  fo l lowing  

comment : 

No attenpt was made by p e t i t i o n e r s  t o  show t h e  scope and 
e f f e c t  of t h e  right-of-way p r o v i s i o n  i n  a r t i c l e  2 of t h e  
1877 Act. AccordLngly, w e  do n o t  t r e a t  t h e  natter h e r e i n ,  
b u t  merely deny  any l i a b i l i t y  based the reon .  

Apparent ly ,  t h e  p l a i n t i f f s  never responded t o  t h i s  s t a t e m e n t .  

The Commission was, and  s t i l l  i s ,  of t h e  belief t h a t  t h e  p a r t i e s  

have no t  s u f f i c i e n t l y  j a i n e d  i s s u e  on this m a t t e r  t o  permit t h e  

Commission t o  adjudicate i t .  P l a i n t i f f s  have merely c i t e d  A r t i c l e  2 
2 /  

o f  t h e  1877  ~ c t -  as e : i tabl . i sh ing their r i g h t  t o  recover .  P l a i n t i f f s  

have n o t  briefed the q u e s t i o n  whether  t he  r i g h t s  which they c la im the 

2 /  That a r t i c l e  reads as iollows: - 
The s a i d  I n d i a n s  a l s o  a g r e e  and consent  that wagon and 

o t h e r  roads,  n o t  exceeding t h r e e  i n  number, c:ay be con- 
s t r u c t e d  an6 main ta ined ,  from convec ien t  and a c c e s s i b l e  
p o i n t s  on t h e  Missour i  River ,  through said r e s e r v a t i o n ,  t o  
t h e  country l y i n g  immediately west  t he reo f ,  upon such 
r o u t e s  a s  s h a l l  b e  des igna ted  by t h e  P r e s i d e n t  of t he  
United S t a t e s ;  and they also consen t  and a g r e e  to  t h e  free 
navigation of the Elisscluri River. 
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defendant acquired from them under t h i s  a r t i c l e  were cornpensable. They 

have not  b r i e fed  t h e  quest ion whether the  defendant a c t u a l l y  obtained 

these  r i g h t s  under A r t i c l e  2. They have not  br ie fed  the quest ion of t he  

ex tent  of t he  r i g h t s  which they a l leged  were taken. Thus, although we 

agree  with the  p l a i n t i f f s '  content ion that  they cannot proceed t o  the 

valua t ion  s t age  with respec t  t o  t h i s  claim u n t i l  they know what property 

i n t e r e s t s ,  i f  any, a r e  t o  be valued, we rep ly  t h a t  we cannot ad judica te  

t h a t  quest ion u n t i l  t h e  p a r t i e s  brief it. We the re fo re  must r e i t e r a t e  

what we stated i n  our September 13  opinion t h a t  unless  the p l a i n t i f f s  

f u r t h e r  t h e i r  prosecution of t h i s  claim we s h a l l  be unable t o  ad judica te  

it .  

\ & J /  
ce, Commissioner 

14 fL&@ 
, Commf ssioner 




