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OPINION OF THE CO?DfISSIGN 

Kuykendall ,  chairman, d e l i v e r e d  t h e  op in ion  of  t h e  Commission. 

T h i s  claim is once a g a i n  b e f o r e  t h e  Commission o n  remand from t h e  

Cour t  o f  C l a i m s .  The c l a im invo lves  t h e  Nez Perce  ~ r i b e ' s  r e s e r v a t i o n  

l a n d s  which i t  ceded t o  t h e  United S t a t e s  by the  Agreement of May 1, 1893 ,  

r a t i f i e d  August 15, 1894, 28 S t a t .  286, 326-32. Lnder t h e  agreement ,  

p a r t  o f  the t r i b e ' s  r e s e r v a t i o n  was a l l o t t e d  t d  i n d i v i d u a l  I n d i a n s ,  p a r t  

was a l l o t t e d  t o  t h e  t r i b e  f o r  t r u s t  l a n d s ,  and t h e  r ema in ing  549,559 

a c r e s  were ceded t o  t h e  United S t a t e s  f o r  a purchase p r i c e  of  $2.97 p e r  

acre. The Nez Perce T r i b e  has  claimed a d d i t i ~ n a l  c o n p e n s a t i o n  f o r  t h e  

ceded l a n d s .  
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In  i t s  i n i t i a l  d e c i s i o n  t h e  Commission found t h a t  t h e  1894 f a i r  market 

va lue  of t h e  ceded a r e a  could not  have exceeded an average of $4.00 pe r  

a c r e .  The Commission concluded t h a t  the  discrepancy between such v a l u e  

and the  p r i c e  agreed upon was not  s o  gross  a s  t o  be unconscionable w i t h i n  

t h e  meaning of Clause 3, Sect ion 2 of t h e  Indian Claims Commission A c t ,  

60 S t a t .  1049, 1050, and t h a t ,  t h e r e f o r e ,  the  t r i b e  could no t  recover  under 

t h e  Act. 1 3  Ind. C1.  Comm. 184 (1964). On appeal  by t h e  t r i b e  t h e  Court 

of Claims disagreed wi th  t h e   omission's conclusion as t o  t h e  u n c o n s c i o n a b i l i t y  

of  t he  cons ide ra t ion  as app l ied  t o  t h e  f a c t s  2nd c i rcumstances  of t h i s  c a s e ,  and 

t h e  c a s e  was reversed and remanded f o r  f u r t h e r  proceedings. 176 C t . C l .  815 (19661, 

c e r t .  denied,  386 U.S. 984 (1967). The cour t  a l s o  concluded, a f t e r  c o n s i d e r i n g  

a l l  t h e  f a c t s ,  t h a t  t h e  $4.00 p e r  a c r e  f i g u r e  was supported by t h e  evidence  

as a minimum f i g u r e  only .  Determining t h a t  a $4.00 maximum f i g u r e  was 

unsuppor tab le ,  t h e  cour t  suggested t h a t  t h e  Commission r e c o n s i d e r  t h e  

evidence  and look t o  "some h i g h e r ,  uns ta ted  va lue  i n  r e s o l v i n g  t h e  

'unconscionable cons ide ra t ion '  i s sue . "  176 C t  . C1.  at 828. 

The Commission, i n  compliance with t h e  remand, reconsidered t h e  

ev idence  and,  a f t e r  c a r e f u l l y  cons ide r ing  t h e  Court of C l a i m s '  o p i n i o n  

and a l l  of the  va r ious  f a c t o r s  s e t  f o r t h  i n  t h e  Commission's p rev ious  

o p i n i o n  and f ind ings ,  concluded t h a t  t h e  f a i r  market v a l u e  of t h e  s u b j e c t  

a r e a  averaged $5.50 p e r  a c r e .  The Commission a l s o  determined t h a t  t h e  

d i f f e r e n c e  between t h e  $5.50 per a c r e  value  and what w a s  a c t u a l l y  p a i d  

($2.97) w a s  s o  gross  a s  t o  be unconscionable, and, t h e r e f o r e ,  pursuan t  

t o  c l a u s e  3 ,  s e c t i o n  2 of the  Act, supra ,  the  t r i b e  was e n t i t l e d  t o  
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recover  a d d i t i o n a l  cons ide ra t ion  i n  t h e  p r i n c i p a l  amount of $1,387,911. 

A m a j o r i t y  of the  Commission a l s o  found t h a t  t h e  t r i b e  was e n t i t l e d  

t o  recover  i n t e r e s t  on t h e  p r i n c i p a l  amount a t  t h e  r a t e  of f i v e  p e r c e n t  

per  annum from August 15,  1894, t h e  d a t e  the  lands were o r i g i n a l l y  ceded 

by t h e  t r i b e  t o  t h e  defendant .  22 Ind. C l .  Comm. 53 (1969). 

Once aga in  the  case was appealed t o  t h e  Court of  C l a i m s ,  t h i s  t i m e  

by t h e  defendant .  There w a s  no cross-appeal by t h e  t r i b e .  The d e f e n d a n t ' s  

appea l  was d i r e c t e d  t o  t h e  determinat ion t h a t  t h e  Zez Perce  T r i b e  w a s  

e n t i t l e d  t o  i n t e r e s t  on t h e  p r i n c i p a l  sum of t h e  axard and t o  t h e  method 

by which t h e  Commission a r r i v e d  a t  t h e  $5.50 pe r  a c r e  v a l u a t i o n .  The 

c o u r t  r e v e r s e d  the  Commission on t h e  i n t e r e s t  ques t ion  and remanded t h e  

c a s e  wi th  i n s t r u c t i o n s  t o  supply s p e c i f i c  f ind ings  o r  r easons  i n  s u p p o r t  

of  t h e  Commission's conclusion wi th  respec t  t o  t h e  $5.50 v a l u a t i o n  

f i g u r e .  194 C t .  C1. 490 (1971). 

In  f i n d i n g s  1 through 25 entered i n  t h i s  case  on A p r i l  7 ,  1964, 

1 3  Ind. C 1 .  Comm. 184-235, the  Commission ~ a d e  b z s i c  o r  e v i d e n t i a r y  

f i n d i n g s  d e a l i n g  with t h e  v a l u a t i o n  i s s u e .  W e  b e l i e v e  t h a t  t h o s e  f i n d i n g s  

adequa te ly  and accura te ly  r e f l e c t  t h e  evidenc.e i n  t h i s  c a s e  and t h e  

c o n d i t i o n s  which ex i s t ed  i n  1894 wi th  respec t  t o  t h e  market  v a l u e  of 

. . 
t h e  ceded lands.  The Court of Claims has not  i n d i c a t e d  any a r e a  of  

disagreement o r  d i s s a t i s f a c t i o n  wi th  those f ind ings .  I n  f a c t  t h e  

subs tance  of those f ind ings  a r e  summarized by t h e  c o u r t  i n  i t s  s t a t e m e n t  

of t h e  p e r t i n e n t  f a c t o r s  bearing on market value.  W e  t h e r e f o r e  r e a f f i r m  

f i n d i n g s  1 through 25. 
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F inding  26 ,  a s  amended on November 1 4 ,  1969, 22 Ind.  C 1 .  C O ~ ~ X .  5 3 ,  

s e t  f o r t h  t h e  Commission's u l t i m a t e  f i n d i n g  of v a l g e .  The Court  o f  Claims 

l i k e w i s e  had no disagreement  w i t h  t h e  $5.50 p e r  a c r e  v a l u a t i o n .  However, 

t h e  c o u r t  pe rce ived  a  gap between t h e  f i r s t  25 f i n d i n g s  and t h e  u l t i m a t e  

conclus ionary  f ind ing .  Missing,  admonished t h e  c o u r t ,  were s p e c i f i c  

f i n d i n g s  o r  r ea sons  which l e a d  t o  t h e  u l t i m a t e  c o n c l u s i c n .  Without a 

more d e t a i l e d  and s p e c i f i c  d i s p l a y  o f  a n a l y s i s  t h e  c o u r t  found i t s e l f  

u n a b l e  t o  de t e rmine  i f  t h e  u l t i n a t e  conclus ior ,  was s u p p o r t e d  by 

s u b s t a n t i a l  ev idence .  

We s h a l l  now supply  the. s p e c i f i c  a n a l y s i s  by which t h e  Coinmission 

r eached  i ts d e c i s i o n .  A s  p r e v i o u s l y  s t a t e d ,  f i n d i n g s  1 through 25 d e a l  

w i t h  t h e  b a s i c  f a c t s  i n  t h i s  c a s e .  That p o r t i o n  of t h e  accompanying 

o p i n i o n  which r e l a t e s  t o  t hose  25 f i n d i n g s  s e t s  f o r t h  t h e  ~ o m m i s s i o n ~ s  

a n a l y s i s  o f  t h e  ev idence  and i n d i c a t e s  t h e  we igh t  which w e  b e l i e v e  s h o u l d  

b e  acco rded  t h a t  ev idence .  

A s  i n d i c a t e d  i n  t h e  i n i t i a l  d e c i s i o n ,  t h e  p r i n c i p a l  e v i d e n c e  on  

v a l u e  was s u p p l i e d  by t h e  parties'  two e x p e r t  w i t n e s s e s .  The 

e x p e r t  w a s  W i l l i a m  C. Brown, and i n  f i n d i n g s  14  th rough 23 ,  13 Ind .  C1. 

( h m ~ .  a t  199-229, w e  s e t  f o r t h  t he ' impor t an t  d e t a i l s  of  h i s  a p p r a i s a l  

o f  t h e  Nez P e r c e  t r a c t .  We l i k e w i s e  e n t e r e d  d e t a i l e d  f i n d i n g s  c o n c e r n i n g  

t h e  a p p r a i s a l  p re sen ted  by d e f e n d a n t ' s  e x p e r t ,  D r .  Homer Hoyt, 1 3  Ind .  C 1 .  

Corn. a t  229-35, Concluding t h a t p l a i n t i f f t s  e x p e r t  w a s  o v e r l y  o p t i m i s t i c  

w h i l e  d e f e n d a n t ' s  e x p e r t  was o v e r l y  p e s s i m i s t i c ,  we r e j e c t e d  b o t h  e x p e r t  

o p i n i o n s  and looked t o  t h e  b a s i c  d a t a  which they  s u p p l i e d  and upon which  
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they r e l i e d .  We considered a g r e a t  v a r i e t y  of f a c t o r s ,  a l l  of which 

have been d e t a i l e d  i n  our previous d e c i s i o n .  But t h e  most impor tant  

evidence  i n  t h i s  case centered  around the  "comparable s a l e s "  d a t a .  The 

sales d a t a  compiled by M r .  Brown w a s ,  i n  our o p i n i ~ n ,  more meaningful ,  

and w e  chose i t  as our s t a r t i n g  p o i n t  i n  d e t e r m i n i q  t h e  t r a c t ' s  f a i r  

market v a l u e .  

While w e  used M r .  Brown's sales d a t a  a s  our t zkeof f  p o i n t ,  we 

found t h a t  t h e  s a l e s  were of lands which were not s r r i c r l y  comparable 

t o  t h e  s u b j e c t  a r e a .  A s  d e t a i l e d  i n  our previous f i n d i n g s  and op in ion  

t h e r e  w e r e  t r a n s a c t i o n s  in w e l l  s e t t l e d  a r e a s  invol.ving i ands  of 

b e t t e r  q u a l i t y  and i n  more favorab le  l o c a t i o n s .  There were s a l e s  of 

h i g h l y  improved farms and t r a m a c t i o n s  which even inc luded s t o c k  and 

farm implements. The t imberland and graz ing land s a l e s  d i d  n o t  

r e f l e c t  t h e  v a l u e s  of such l and  i n  i ts raw condiiicm. Some sales 

included v a l u a b l e  a g r i c u l t u r a l  l and ,  some with i ~ p r o v e m e n t s ,  and t h e  

a c c e s s i b i l i t y  f a c t o r s  w e r e  n o t  comparable t o  t h e  s u b j e c t  a r e a .  There fo re  

we found i t  necessary  t o  a d j u s t  o r  d iscount  t h e  s a l e s  d a t a  t o  r e l a t e  them 

t o  a f a i r  market va lue  of t h e  549,559 a c r e  Kez Perce t r a c t .  

We considered  t h e  s a l e s  d a t a  i n  each of t h e  t h r e e  c a t e g o r i e s  of  l a n d  

u s e ,  i .e. ,  f o r  a g r i c u l t u r e ,  f o r  t imber opera t ions ,  and f o r  g raz ing .  

M r .  Brown used 411 s t r a i g h t  s a l e s  and sone mixed s a l e s  t o  compute h i s  

e s t i m a t e d  v a l u e  of $15.42 p e r  a c r e  f o r  unimproved a g r i c u l t u r a l  l and  

i n  t h e  tract.  His a g r i c u l t u r a l  s a l e s ,  a f t e r  t h e  "r ime adjustment" f o r  

s a l e s  made be fo re  and a f t e r  t h e  v a l u a t i o n  d a t e ,  averaged $19.18 p e r  acre. 
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Recognizing the  i n c l u s i o n  of improvements i n  many of t h e  s a l e s ,  he 
i / - 

a p p l i e d  a 20 percent  d i scoun t  t o  reach his $15.42 v a l u a t i o n .  

We agreed wi th  M r .  Brown t h a t  a  d i scoun t  f o r  improvements should 

be a p p l i e d  t o  t h e  a g r i c u l t u r a l  s a l e s .  But w e  f e l t  t h a t  a 25 percent  

f i g u r e  would have been more realistic than  t h e  20 p e r c e n t  r e d u c t i o n  

which h e  a p p l i e d .  The d i f f i c u l t i e s  wi th  Nr. ~ r o w n ' s  20 percent  f i g u r e  

a r e  set  f o r t h  i n  f i n d i c g  20 ,  1 3  Ind. C 1 .  Comm. a t  215-20, a s  f u r t h e r  

analyzed i n  t h e  opinion a t  243-48, The Court of Claims a l s o  cons ide red  

t h a t  ". . . . something i n  t h e  range of 25 pe rcen t  nay b e t t e r  t a k e  i n t o  

account t h e  premium which ' improvedt land i n  t h e  o t h e r  a r e a s  could have 

commanded o v e r  t h e  ceded lands ."  176 C t .  C 1 .  a t  824. 

Many of t h e  a g r i c u l t u r a l  s a l e s  used i n  t h e  a n e l y s i s  involved l a n d s  

which w e r e  more favorab ly  loca ted  wi th  r e s p e c t  t o  s o i l ,  n a t u r a l  r e s o u r c e s ,  

t r a n s p o r t a t i o n ,  and s e t t l e m e n t .  To use  such s a l e s  a s  an  Lndicat ion of 

t h e  f a i r  market  va lue  of a g r i c u l t u r a l  land i n  t h e  Nez P e r c e  t r a c t  a  

d i s c o u n t  should  a l s o  be  appl ied  f o r  these  f a c t o r s .  The Conmission cons ide red  

a r e d u c t i o n  of about 20 percent  as adequate ly  t ak ing  i n t o  account t h e  

more f a v o r a b l e  l o c a t i o n  of t h e  a g r i c u l t u r a l  land s a l e s .  

F i n a l l y  w e  app l i ed  an a p p r o p r i a t e  d i scoun t  f o r  s i z e .  The a g r i c u l t u r a l  

s a l e s  used i n  the Brown a n a l y s i s  averaged 180 a c r e s  per  t r a n s a c t i o n .  The 

11' A c t u a l l y  we compute t h i s  figure t o  be  $15.34: The s l i g h t l y  l a r g e r  - 
v a l u e  r e s u l t e d ,  apparent ly ,  from mathematical e r r o r s  i n  Plr . ~ r o w n ' s  
Appra i sa l  Repor t ,  Vol. 11, Schedule 9 ,  pp. 31, 32 !?I. Ex. 89):  

I. Whitman County improvement d i scoun t  should be  
$75,298 i n s t e a d  of $68,390, on page 3 1 .  

2 .  Whitman County improvement d iscount  should he  
$43,407 i n s t e a d  of $42,795, on page 32. 
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d i scoun t  f o r  s i z e  is  warranted. We considered a 20 

f o r  s i z e  t o  be proper i n  t h i s  case .  

I n  summary then w e  took 141. ~ r o w n ' s  s a l e s  d a t a  

land and, applying the  above d i scoun ts  which t o t a h  

a g r i c u l t u r a l  lands  i n  t h e  s u b j e c t  a r e a  t o t a l e d  about 275,000 a c r e s .  

I n  r e l a t i n g  s a l e s  of small t r a c t s  t o  a  l a r g e ,  undeveloped a r e a  a 

pe rcen t  d i scoun t  

f o r  a g r i c u l t u r a l  

3 65 p e r c e n t ,  reached 

a  f i g u r e  of about $6.70 as an average per ac re  va lue  of t h e  a g r i c u l t u r a l  
2 / - 

l a n d s  w i t h i n  the  s u b j e c t  a rea .  

In  sirnilas fashior,  ~;o,  analyzed M r .  3rom1s t imberland s a l e s  d a t a  

from which h e  computed t h e  average per  a c r e  v a l u e - a t  $13.01. Other  than 

h i s  " t i m e  adjustment" f o r  sales before  and a f t e r  1894, h e  d i d  n o t  app ly  

any d i scoun t  i n  reaching t h i s  f i g u r e .  M r .  ~ r o w n ' s  timberland sales a r e  

d e a l t  w i t h  i n  t h e  Commission's f i n d i n g  17b (13 Ind. C 1 .  Corn. a t  206-12) 

and i n  t h e  opinion (13 Ind. C 1 .  Corn. a t  251-56). 

We f i r s t  considered the  ques t ion  of improvements. While i n  t h e  

o r d i n a r y  s i t u a t i o n  t h e r e  would not  be improvexents on l a n d s  having a 

h i g h e s t  and b e s t  use  f o r  connerc ia l  lumbering, t h e  evidence i n  t h i s  

case i n d i c a t e s  - tha t  some improved l ands  were inclcded i n  t h e  t imber land 

a n a l y s i s .  Some of the  trai-lsactions included land which had been fenced 

2/  The Court of Claims reasoned t h a t  the  range of reasonable  d i s c o u n t s  - 
i n  t h i s  c a s e  would be 25 percent  d iscount  f o r  imprc?vements, 20-25 p e r c e n t  
d i s c o u n t  f o r  remoteness and i n a c c e s s i b i l i t y ,  and a 20-25 pe rcen t  d i s c o u n t  
f o r  s i z e ,  o r  a  t o t a l  discount of 65 t o  75 percent .  176 C t .  C I .  815, 825. 
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and was i n  c u l t i v a t i o n .  We d i d  n o t  b e l i e v e  t h a t  a s  g r e a t  a  d i scoun t  was 

warranted a s  i n  t h e  case of t h e  a g r i c u l t u r a l  s a l e s .  We concluded t h a t  a 

15 p e r c e n t  d iscount  would adequate ly  serve t o  compensate f o r  improvements 

i n  r e l a t i n g  the  t imberland sales t o  t h e  va lue  of raw t imberland i n  t h e  Nez 

Perce t r a c t .  

We a l s o  considered a c c e s s f b i f i t y  t o  be an  impor tant  f a c t o r  i n  

v a l u i n g  t h e  t imberland.  ?Zr. Brown d i d  n o t  apply  any d i s c o u n t  Pn t h i s  
3 / 

c a s e  a l though  i n  h i s  a n a l y s i s  i n  Docket 175-A- he c l a s s i f i e d  t h e  

t imber land i n  t h r e e  a c c e s s i b i l i t y  groups and app l i ed  s u b s t a n t i a l  d i scoun t s  

t o  h i s  index o r  comparable s a l e s .  He used a 75 p e r c e n t  d i scoun t  t o  

relate comparable s a l e s  of f i r s t  a c c e s s i b l e  timber t o  t h e  Docket 175-A'S 

"last a c c e s s i b l e "  t i n b e r .  I n  h i s  a p p r a i s a l  i n  t h i s  c a s e  M r .  Brown used a  

l a r g e  number of t imberland sales i n  e a s i l y  a c c e s s i b l e  a r e a s .  However, t h e  

timbered p o r t i o n s  of t h e  s u b j e c t  t r a c t  were no t  g e n e r a l l y  a s  a c c e s s i b l e .  

I n  t h e  s o u t h  and along t h e  western  border  t h e  lands  were d i s s e c t e d  by 

canyons, t r a n s p o r t a t i o n  was i n f e r i o r ,  and t h e  a r e a  w a s  n o t  f avorab ly  
. . 

l o c a t e d  w i t h  respec t  t o  t h e  l o c a l  markets. The Commission considered 

t h a t  a d i s c o u n t  of about 25 pe rcen t  would compensate f o r  t h e s e  f a c t o r s  

- i n  r e l a t i n g  the  comparable s a l e s  t o  t h e  timberland i n  t h e  s u b j e c t  t r a c t .  

F i n a l l y ,  we discounted t h e  t imberland s a l e s  by 20 pe rcen t  t o  t a k e  i n t o  

c o n s i 2 e r a t i o n  t h e  r e l a t i v e l y  smal l  s i z e  of t h e  comparable t r a n s a c t i o n s  

(which averaged 171 a c r e s ) .  We not'ed t h a t  i n  t h e  Docket 175-9 c a s e  

31' Docket 175-A involved lands completely surrouneing t h e  tract i n  t h i s  - 
case .  Those lands  w e r e  valued as of A p r i l  17, 1867, 8 Ind. C1. Comm. 220 (1959).  
It was s t i p u l a t e d  t h a t  a l l  evidence introduced in t h a t  c a s e  should  b e  a 
p a r t  o f  t h e  record i n  t h e  i n s t a n t  case, and t h e  Commission d i d  r e l y  on 
t h a t  ev idence  i n  i t s  f ind ings  and a n a l y s i s  of Mr. Brown's s a l e s  d a t a .  
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M r .  Brown app l i ed  a  33 113 pe rcen t  d i scoun t  f o r  s i z e  t o  r e l a t e  the  

s m a l l  sales t o  t h e  t imberland t o  be valued i n  t h a t  case .  However, 

s i n c e  t h a t  c a s e  involved over 3 m i l l i o n  a c r e s  of commercial t imber land,  

a g r e a t e r  d i scoun t  would be i n d i c a t e d  than i n  the  i n s t a n t  c la im.  

The t o t a l  of t h e  d i scoun t s  t o  be app l i ed  t o  the  t imberland s a l e s  

d a t a  w a s  60 pe rcen t .  This  reduced t h e  average per  a c r e  f i g u r e  t o  $5.20. 

T h i s  we b e l i e v e  r e p r e s e n t s  a  reasonable  approximation of  t h e  f a i r  market 

v a l u e  of t h e  t imber lands  w i t h i n  t h e  s u b j e c t  a r e a .  

W e  a p p l i e d  t h e  s m a l l e s t  d iscount  i n  t h e  c a s e  of g raz ing  l and  s a l e s .  

We d i d  n o t  cons ide r  t h a t  improvements were involved i n  t h e  comparable 

g r a z i n g  l a n d  sa les- -a t  l e a s t  no t  t o  any s i g n i f i c a n t  degree.  Ne d i d  

n o t e  t h a t  t h e  comparable sales were of h i g h l y  d e s i r a b l e  range l and  

i n c l u d i n g  a number wherein t h e  land w a s  capable  of good c u l t i v a t i o n  and 

p roduc t ion .  Most of t h e  sales included n a t u r a l  water  sources .  The 

s a l e s  w e r e  of r e l a t i v e l y  smal l  s i z e  averzging 139 a c r e s  pe r  t r a n s a c t i o n .  

Consider ing  a l l  of t h e s e  f a c t o r s  the  Cominission concluded t h a t  a  d i s c o u n t  

of 25 p e r c e n t  would proper ly  relate t h e  comparable g raz ing  l and  sales t o  

t h e  v a l u e  of  t h e  range  lands w i t h i n  t h e  Nez Yerce r r a c t .  Th i s  r e s u l t e d  

i n  a $3.10 per  a c r e  v a l u a t i o n  f o r  t h e  g raz ing  l ands .  

S l i g h t l y  more than one-half of t h e  s u b j e c t  t r a c t  had a  h i g h e s t  and 

b e s t  u s e  f o r  a g r i c u l t u r e .  Somewhat less than one-quarter of t h e  a r e a  

had a h i g h e s t  and b e s t  use a s  t imberland,  whi le  t h e  remaining a r e a  

c o n s t i t u t e d  the  g raz ing  lands.  Applying our es t imated  land v a l u e s  t o  

each of  the land u s e  a r e a s ,  we reached a f i g u r e  of about  $5.50 p e r  a c r e  
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a s  t h e  average value  of t h e  e n t i r e  t r a c t .  Thus, we concluded t h a t  t h e  

s u b j e c t  a r e a  had a f a i r  market v a l u e ,  a s  of August 15 ,  1894, of 

$3,022,575.00, o r  a n  average p e r  a c r e  v a l u e  of approximately $5.50. 

The cons ide ra t ion  paid f o r  t h e  c e s s i o n  was $1,634,664.00, l e a v i n g  a  

balance  of $1,387,911.00 which t h e  t r i b e  is e n t i t l e d  t o  recover  under 

c l a u s e  3 ,  s e c t i o n  2 of t h e  A c t ,  supra .  I n  our  d e c i s i o n  of November 14,  

1969, t h e  major i ty  f u r t h e r  found t h a t  t h e  t r i b e  w a s  e n t i t l e d  t o  recover  

i n t e r e s t  on the  p r i n c i p a l  ?.mount a t  t h e  r a t e  of 5  pe rcen t  p e r  annun from 

August 15,  1894, co t h e  d z t e  of payment. The Court of Claims reversed  t h e  

Commission on the  i n t e r e s t  q u e s t i o n ,  holding t h a t  t h e r e  was no a u t h o r i t y  

f o r  t h e  awarding of i n t e r e s t  i n  t h i s  case .  194 C t .  C l .  a t  491-99. 

Since  t h e r e  a r e  no g r a t u i t o u s  o f f s e t s  t o  be claimed i n  t h i s  c a s e ,  t h e  

Nez Perce Tr ibe  is e n t i t l e d  t o  e n t r y  of a  f i n a l  award i n  t h e  amount of 

$1,387,911.00. 

There is  one a d d i t i o n a l  m a t t e r  which p l a i n t i f f  has  p resen ted  i n  i t s  

proposed f ind ings  of f a c t  on renand, P l a i n t i f f  has  argued t h a t  on ly  $2.50 

p e r  a c r e ,  o r  $1,359,884.50, was t h e  t r u e  c o n s i d e r a t i o n  f o r  l and  c e s s i o n .  

It i s  p l a i n t i f f ' s  content ion t h a t  t h e  a d d i t i o n a l  payment of s.50 p e r  a c r e  

was in tended a s  compensation f o r  t h e  f a i l u r e  of t h e  United S t a t e s  t o  keep 

t r e s p a s s e r s  off  t h e  t r i b e ' s  land and f o r  t h e  damages caused thereby.  Th i s  

same i s s u e  w a s  presented by t h e  p l a i n t i f f  i n  i t s  o r a l  argument b e f o r e  

t h e  Court of Claims. The cour t  d id  no t  inc lude t h i s  q u e s t i o n  i n  i t s  

remand t o  t h e  Commission, and we do no t  consider  i t  t o  be  an  i s s u e  b e f o r e  

u s .  The c o u r t ' s  s tatement on t h e  m a t t e r  is d i s p o s i t i v e  of p l a i n t i f f ' s  

c la im on t h i s  cons ide ra t ion  ques t ion .  The cour t  r u l e d :  
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I t  i s ,  t h e r e f o r e ,  t h e  o p i n i o n  of t h i s  c o u r t  c h a t  o n l y  
a f t e r  t h e  t o t a l  c o n s i d e r a t i o n  was i n c r e a s e d  d i d  p l a i n t i f f s  
r e s t r u c t u r e  t h e  argument conce rn ing  t h e  damages f o r  
t r e s p a s s  and a t  t h a t  p o i n t  i t  was much t o o  l a t e .  Consequent ly ,  
we a r e  of t h e  opin ion  t h a t  t h e  T r i b e ,  having  r a i s e d  t h i s  
argument i n  i ts  p r e s e n t  form only  a f t e r  t h e  second o p i n i o n  
of t h e  Ind ian  C l a i m s  Commission from which t h e y  do n o t  
appea l ,  d i d  n o t  make a  t i m e l y  c l a im and are, t h e r e f o r e ,  
n o t  e n t i t l e d  t o  r ecove r  on t h i s  i s s u e .  McCauley ex  re l .  
Kaw T r i b e  of Ind ians  v. United S t a t e s ,  125 C t .  C1 .  628, 
113 F. Supp. 689 (1953); Snake o r  P i u t e  I n d i a n s  of Former 
Malheur Rese rva t ion  i n  Oregon v. United S t a t e s ,  125 C t .  C 
241, 112 F. Supp. 543 (1953);  Saginaw Brozdcas t ing  Co. v. 
F e d e r a l  Communications Commission, 96 F. 26 554 (1938) ,  
c e r t .  den ied ,  305 U.S. 613 (1938). [194 C t .  C 1 .  a t  501.1 

A f i n a l  award i n  t h e  amount of $1,387,911.00 w i l l  be  e n t e r e d  i n  

t h i s  c a s e .  

!' 

We Concur: 

-2+-3fl-, 
ClabR'~. Vance ,  omm mission<?- 




