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THE SIOUX N A T I O N ,  ET AL., ) 

) 
P l a i n t i f f s ,  1 

1 
v. 1 
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Appearances : 

Arthur Lazarus, J r . ,  William Howard Payne, 
Marvin J .  Sonosky, Attorneys f o r  P l a i n t i f f s .  

Craig A. Decker, wi th  whom w a s  M r .  Ass i s t an t  
Attorney General Kent ~ r i z z e l ' L , ~ t t o r n e y s  f o r  
Defendant. 

OPINION OF THE COMMISSION 

Commissioner Vance del ivered t h e  opin ion  of t h e  Commission. 

The Commission has before  it a motion f i l e d  by defendant t o  d ismiss  

a l l  claims b u t  one i n  t h i sdocke t  f o r  l a c k  of j u r i s d i c t i o n .  Defendant 

contends t h a t  i n  p l a i n t i f f s '  o r i g i n a l  p e t i t i o n  i n  Docket 74 t h r e e  claims 

were presented:  (1) A claim f o r  the  unlawful tak ing  by t h e  United S t a t e s  

under t h e  Act of February 28, 1877, 19 S t a t .  254, of a  7,345,157 a c r e  

p o r t i o n  of t h e  Great Sioux Reservation which p l a i n t i f f s  des igna ted  as 

Class  A l ands ;  ( 2 )  A claim f o r  t he  unlawful t ak ing  by t h e  United S t a t e s  

under t h e  same a c t  of a  25,858,594.95 a c r e  t ract  designated by p l a i n t i f f s  

as Class  B l ands ;  and ( 3 )  A claim f o r  t he  unlawful t ak ing  by t h e  United 

S t a t e s  under t h e  same a c t  of the Sioux r i&\t  t o  hunt i n  a  40,578,123.25 
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a c r e  t r a c t  designated by p l a i n t i f f  a s  Class  C l ands .  Defendant 's  motion 

f u r t h e r  contends t h a t  a f t e r  t r i a l  on t hese  claims t h e  Commission d i s -  

missed t h e  p e t i t i o n ,  and p l a i n t i f f s  appealed t h e  d e c i s i o n  only w i t h  

r e s p e c t  t o  t he  Class  A lands.  Defendant concludes t h a t  when t h e  Court 

of C l a i m s  remanded t h e  case  t o  h e  CoIIIlnission i t  remanded only t h e  

c l a i m  f o r  t h e  unlawful t ak ing  of t h e  C l a s s  A l ands ,  and t h a t  t h e r e f o r e  

t h e  Commission does not  have j u r i s d i c t i o n  over  any c la im o t h e r  t han  t h a t  

f o r  t h e  Class A l ands .  For t h e  reasons s t a t e d  below w e  must deny 

defendant ' s  motion. 

On A p r i l  5, 1954, t h e  Commission found p l a i n t i f f s '  t hen  theory  of 

recovery t o  b e  without  mer i t ,  and dismissed t h e  p e t i t i o n  i n  Docket 74. 

A f t e r  rehear ing  was denied, and on June 5 ,  1955, t h e  p l a i n t i f f s  f i l e d  a 

n o t i c e  of appeal.  I n  t h e i r  appeal p l a i n t i f f s  l i m i t e d  t h e i r  c l a im  t o  

t h e  7,345,157 ac re s  of Class A land,  more commonly known as t h e  Black 

H i l l s .  Sioux Tr ibe  of Indiars v. United S t a t e s ,  146 F. Supp. 229, 231 n. 1 

(1956) (af f 'n, Docket 74,  2 Ind. C1.  Comm. 646 (1954)) . I n  an op in ion  

da t ed  November 7,  1956, t he  Court of C l a i m s  a f f i rmed t h e  d e c i s i o n  of t h e  

Commission. Sioux Tr ibe  of Indians v. United S t a t e s ,  supra .  T h e r e a f t e r ,  

a f t e r  cons ide ra t ion  of p l a i n t i f f s '  subsequent  motion f o r  a new t r ia l  and t o  

v a c a t e  judgment, t h e  Court vacated i t s  judgment of a f f i rmance  and remanded t h e  

c a s e  t o  t h e  Commission wi th  i n s t r u c t i o n s  t h a t  t h e  Cormnission de termine  

(1) whether t he  claimant I n d i a n  t r i b e s  are 
e n t i t l e d  on the  b a s i s  of t h e  s t a t emen t s  l./ 
made i n  support  of t h e  above motions t o  have 

The s ta tements  which the  p l a i n t i f f s  made in s u p p o r t  o f  t h e i r  motion 
t o  vacate and remand t o  the  Commission were (1) t h a t  because  of  in -  . 

e f f e c t i v e  and inadequate  counsel t h e i r  c laims had been  decided by t h e  



t he  proof i n  t h i s  case reopened, and ( 2 )  i f  s o ,  t o  
rece ive  the a d d i t i o n a l  proof sought t o  be o f f e r e d  
and on the b a s i s  t he reo f ,  together  with the record 
already made, reconsider  i t s  p r io r  dec is ion  i n  t h i s  
mat te r .  

Sioux Tr ibe  of Indians v. United S t a t e s ,  App. NO. 4-55 (Ct-  C I S ,  Nov- 5 ,  

1 9 5 8 ) .  I n  accordance wi th  the  c o u r t ' s  i n s t r u c t i o n s ,  on November 19, 1958, 

t h e  Commission decided t o  reopen t h e  proof i n  Docket 74 and announced 

t h a t  i t  would recons ider  i t s  previous dec is ion .  Subsequently,  on 

November 4 ,  1960, t h e  Commission allawed the  p l a i n t i f f s  t o  amend t h e i r  

P e t i t i o n ,  wi th  the  r e s u l t  t h a t  t he  claims based on the  Act of February 28, 

1877, s u p r a ,  were segrega ted  i n t o  Docket 74-B. 

The theory of defendant ' s  motion is  t h a t  when p l a i n t i f f s  appealed 

t h e  Commission's 1954 dec i s ion ,  j u r i s d i c t i o n  over t he  Class A l ands  o r  

Black H i l l s  claim was t r a n s f e r r e d  t o  the  Court of Claims and a t  t h e  

same t ime j u r i s d i c t i o n  over a l l  o t h e r  claims was somehow l o s t  by t h e  
21 - 

commission. The rea f t e r ,  under defendant 's  theory, when t h e  case  w a s  

remanded t o  t he  Commission i t  acquired j u r i s d i c t i o n  over t h e  Class A 

l ands  only.  A cursory examination of the  Indian C l a i m s  Commission Act ,  

however, i n d i c a t e s  t h a t  defendant 's  theory is without  m e r i t .  Under t h e  

a c t ,  once a claim is t imely presented t o  the  Commission, t h e  Commission 

11 (cont . )  Commission on the  b a s i s  of an incomplete r eco rd ,  (2)  t h a t  t h e  - 
Commission e r r e d  i n  no t  independently i nves t iga t ing  t h e i r  c la ims ,  (3) t h a t  
some of t h e  Commission's f indings of f a c t  were not supported by any ev i -  
dence, and (4)  t h a t  p l a i n t i f f s '  r i g h t s  should not  be  pre judiced  by an 
erroneous concession of f a c t  by p l a i n t i f f s '  p r i o r  counsel.  

21 " ~ l a i m s  B and C were not appealed and accordingly j u r i s d i c t i o n  t o  t h e  - 
l a t t e r  claims were l o s t  both by t h e  Commission and by t h e  Court of C l a i m s . "  
Defendant 's  .Reply t o  P l a i n t i f f ' s  Answer to  ~ e f  endant 's  Motion t o  Dismiss.  
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r e t a i n s  j u r i s d i c t i o n  over t he  claim u n t i l  e i t h e r  t h e  c la im i s  appealed 

t o  the  Court of Claims under Sec t ion  20,  25 U.S.C. 970s (19701, o r  is 

repor ted  t o  Congress under Sec t ion  2 1 ,  25 U . S . C .  §70t (1970).  If 

n e i t h e r  of t hese  occur w i th  r e s p e c t  t o  a c e r t a i n  c l a i q  j u r i s d i c t i o n  over 

t h a t  claim remains with t h e  Comnission. When t h e  p l a i n t i f f s  appealed 

t o  t he  Court of Claims wi th  r e spec t  t o  t h e  Class  A l ands  i n  1955, t h e  

Commission l o s t  j u r i s d i c t i o n  only over t h a t  p o r t i o n  of Docket 74.  I t  

r e t a i n e d  j u r i s d i c t i o n  over t h e  remainder of t h e  docket .  When t h e  Court 

of Claims remanded t h e  Black H i l l s  claim i n  1958 the.Commission aga in  

had j u r i s d i c t i o n  over a l l  of Docket 74. Nothing has occurred  i n  Docket 

74 between 1958 and 1960, o r  i n  Docket 74-B s i n c e  1960, which would 

d i v e s t  t h e  Commission of j u r i s d i c t i o n  over  any of t h e  claims presented  

i n  Docket 74-B. We must t he re fo re  deny defendant ' s  motion. 

A s t a t emen t  made by p l a i n t i f f s  i n  t h e i r  answer t o  de fendan t ' s  

motion n e c e s s i t a t e s  our  making f u r t h e r  comment. That  s t a t e m e n t  is  as 

fol lows : 

The claims covered by t h e  p e t i t i o n  i n  t h i s  case 
a r e  those causes of ac t ion  upon which t h e  f a c t s  
pleaded and proved show t h e  United S t a t e s  t o  b e  l i a b l e ,  
inc luding ,  i n  add i t i on  t o  t he  land claim t o  which De- 
fendant  r e f e r s ,  b u t  no t  l imi t ed  t o ,  c laims based  upon 
t h e  wrongful tak ing  of minerals  and the  acouis  i t i o n  
of rights-of-way through the  Great Sioux Rese rva t ion  
wi thout  payment of compensation. (Emphasis added) .  

Af t e r  examining the  record i n  t h i s  docket t h e  Commission has  d i scove red  

t h a t  of t h e  two claims s p e c i f i e d  i n  p l a i n t i f f s '  s ta tement ,  one-that based 

on t h e  wrongful  taking of minerals--is not  b e f o r e  t h e  Conmission, and 

t h e  other-- that  based on t h e  a c q u i s i t i o n  of rights-of-way--although b e f o r e  

t he  Commission, has never been prosecuted by t h e  p l a i n t i f f s .  
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P l a i n t i f f s '  "Proposed Findings  on Value and ~ r i e f , "  f i l e d  J u l y  26,  

1971, i n d i c a t e s  t h a t  t h e  c l a i m  f o r  t a k i n g  of minera l s  i s  based on t h e  

removal by t r e s p a s s e r s  o f  gold  from t h e  Great  Sioux Reserva t ion  p r i o r  

t o  t h e  Act of February 28,  1877, s u p r a .  However, p l a i n t i f f s  ' amended 

p e t i t i o n  i n  Docket 74-B does no t  e x p r e s s l y  s t a t e  a  c la im based on s u c h  

a l l e g e d  removals.  A l l  of t h e  c l a i n s  e x p r e s s l y  s t a t e d  i n  t h a t  p e t i t i o n  

a r e  b.ased on a l l e g e d  wrongdoings by t h e  Uni ted S t a t e s  under t h e  Act  o f  

February 28, 1877. Furthermore,  t h e    om mission's o r d e r  of October  29, 

1968, which set  t h e  q u e s t i o n s  f o r  d e t e r m i n a t i o n  i n  Dockets 74 and 74-B 
3 / - 

made no ment ion of a  c la im f o r  removal of minera l s .  T h e r e f o r e ,  t h e  

c l a i m  f o r  t h e  removal o f  m i n e r a l s  from Sioux land  p r i o r  t o  February 28,  

1877, is n o t  b e f o r e  t h e  Commission, and t h e  Commission cannot  c o n s i d e r  

i t  u n l e s s  and u n t i l  p l a i n t i f f s '  p e t i t i o n  i n  Docket 74-3 is amended 

3 1  That  o r d e r  s e t  t h e  f o l l m i n g  q u e s t i o n s  f o r  d e t e r m i n a t i o n  i n  Docket - 
74-B : 

1. What l a n d s  and r i g h t s  d i d  t h e  United S t a t e s  a c q u i r e  
f rom t h e  Sioux by t h e  Act of February 28, 1877, C. 72,  
19 S t a t .  254, 1 Kappler  168, and what were t h e  e x t e r i o r  
l i e t s  '(a) of t h e  l and  s o  a c q u i r e d  and (b) of t h e  area 
s u b j e c t  t o  t h e  r i g h t s  s o  acqu i red?  

2. Was t h e r e  any c o n s i d e r a t i o n  f o r  de fendan t ' s  acqui-  
s i t i o n  of l a n d s  and r i g h t s  under t h e  1877 A c t  and, if 
s o ,  what c o n s t i t u t e d  s u c h  c o n s i d e r a t i o n ?  

3 .  I f  t h e r e  was no c o n s i d e r a t i o n  f o r  d e f e n d a n t ' s  
a c q u i s i t i o n  of l and  and r i g h t s  under t h e  1877 Act,  
was t h e r e  any payment f o r  such a c q u i s i t i o n .  
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4 / - 
t o  include such a claim. 

P l a i n t i f f s '  amended p e t i t i o n ,  i n  paragraph 19,  does s t a t e  a claim 

based upon the a c q u i s i t i o n  by defendant of rights-of-way through t h e  

Sioux Reservation and the  r i g h t  t o  f r e e  naviga t ion  of t h e  Missour i  River .  

However, t he  Commission is unable t o  f i n d  i n  the  record  any i n d i c a t i o n  

t h a t  the  p l a i n t i f f s  have attempted t o  prove t h e i r  a l l e g a t i o n .  Apparent ly 

t h e  p l a i n t i f f s  have attempted n e i t h e r  t o  e s t a b l i s h  t h a t  t h e  United S t a t e s  

a c t u a l l y  used such rights-of-way and r i g h t  of f r e e  nav iga t ion  no r  

t o  prove t h a t  such r i g h t s ,  i f  used by t h e  United S t a t e s ,  damaged 
5 /  - 

t h e  p l a i n t i f f s .  Unless p l a i n t i f f s  t ake  some a c t i o n  t o  f u r t h e r  t h e i r  

4 /  Nothing s t a t e d  i n  t h i s  op in ion  is  meant t o  i n d i c a t e  whether  o r  n o t  - 
t h e  Commission would r u l e  favorably upon a motion f o r  l e a v e  t o  amend 
t h e i r  p e t i t i o n  should p l a i n t i f f s  choose t o  f i l e  one. 

Aside from the  amended p e t i t i o n ,  t h e  Commission has been able t o  
f i n d  only t h e  fol lowing r e fe rences  t o  t h e  a l l eged  rights-of-way and 
r i g h t  of f r e e  navigat ion:  

(1) A s tatement  i n  a "Motion f o r  Def in i t i on  of I s s u e s  t o  be T r i e d  
at  t h e  T r i a l  Scheduled f o r  Apr i l  9 ,  1962," f i l e d  March 27, 1961, t o  t h e  
e f f e c t  t h a t  Docket 74-B included a claim based on t h e  a c q u i s i t i o n  by t h e  
United S t a t e s  of rights-of-way ac ros s  and through t h e  Great Sioux 
Reservation; 

(2) A s ta tement  i n  a " ~ o t i o n  f o r  Order S e t t i n g  Down Ques t ions  f o r  
Determination,'' f i l e d  February 20, 1968, a s s e r t i n g  t h a t  A r t i c l e  2 of 
t h e  1877 Act authorized t h e  cons t ruc t ion  of t h r e e  ''wagon and o t h e r  roads" 
through the Great Sioux Reservat ion and a l s o  provided f o r  free n a v i g a t i o n  
of t h e  Missouri River; 

(3) A "Memorandum Defining Lands and Rights Acquired by t h e  United 
S t a t e s  Under t he  Act of February 28, 1877," i n  which t h e  s t a t e m e n t  was 

. . . By v i r t u r e  of A r t i c l e  2 of the  1876 Agreement, 
the  s igna tory  Sioux purpor ted  t o  "agree and consent  
tha t  wagon and o ther  roads,  no t  exceeding t h r e e  i n  
number, may be cons t ruc ted  and maintained,  from 
convenient and acces s ib l e  po in t s  on the  Missour i  
River, through s a i d  r e s e r v a t i o n ,  t o  t he  country 
ly ing  immediately west  thereof  * *; and they a l s o  
consent and agree t o  t h e  f r e e  naviga t ion  of t h e  
Missouri River,  
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p r o s e c u t i o n  of t h i s  c l a i m  i t  w i l l  b e  i m p o s s i b l e  f o r  t h e  Commission t o  

a d j u d i c a t e  i t .  

We Concur: 

ce, Commissioner 

B r a n t l e y  B l u e ,  C o m i s s i o n e r  
1 

5/ ( c o n t .  ) and t h e  conc lus ion  was made t h a t  t h e  Uni ted S t a t e s  had ob- - 
t a i n e d  f rom t h e  Sioux t h r e e  rights-of-way and t h e  r i g h t  o f  f r e e  n a v i g a t i o n  
a l o n g  t h e  M i s s o u r i  R iver ;  and 

(4) A s t a t e m e n t  i n  a "Memorandum D e f i n i n g  C o n s i d e r a t i o n  P a i d  by t h e  
Uni ted  S t a t e s  Under t h e  Act of February 28, 1877," t h a t  under  t h e  1877 
Act t h e  U n i t e d  S t a t e s  had obta ined t h r e e  rights-of-way and t h e  r i g h t  of 
f r e e  n a v i g a t i o n  of t h e  Missour i  River.  




