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BEFORE THE Ih3IAN CLAIMS COMMISSIOS 

THE PONCA TRIBE OF IXDIANS OF 1 
OKLAHOMA, WILLIAM OVERLAKD, 1 
MARTHA COLLINS, AKD JOHK WILLIhYS, ) 
AS REPRESENTATIVES OF THE PONCA 1 
TRIBE AND ALL OF THE MEMBERS 1 
THEREOF, ) 

1 
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) 
v. 1 

) 
THE UNITED STATES OF AMERICA, ) 

) 
Defendant. > 
Decided: August  23, 1 9 7 2  

Appearances : 

Docket No. 323 

Edwin A. Rothschild and Thomas C. Homburger, 
Attorneys for the Plaintiff. Louis L. Rochmes 
was on the brief. 

Richard L. Beal, with whom was Mr. Assistant 
Attorney General Kent Frizzell, Attorneys for 
the Defendant. 

OPINION OF THE COMMISSION 

Yarborough, Commissioner, delivered the opinion of the Commission. 

This case is now before the Commission on remand from the Court of 

Claims, United States v. Ponca Tribe of Indians, App. No. 7-71 (Ct. Cl., 

Feb. 25, 1972), following an appeal of our decision found at 24 Ind. C1. 

Comm. 339 (1970). The Commission is directed "to supply more specific 

findings and reasoning as to the valuation of the land involved and the 
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rate of interest to be allowed as a part of just compensation." The 

Commission is referred to the recent decision in Seminole Indians v .  

United States, 197 Ct. C1. - , 455 F. 2d 539 (1972) (remanding Dockets 

73 and 151, 23 Ind. C1. Comm. 108 (1970)), for an explication of the 

standards of specificity expected. 

The Commission herein will attempt to cure any defect of elision, and 

supply facts and reasoning as a supplement to the findings and opinion 

previously entered, but we shall not seek to restate every finding or 

conclusion encountered there. In addition, we shall take note of the 

questions briefed on the eppeal as an aid to analysis. 

I 

The first question presented is the value of the 96,000-acre Ponca 

Reservation as of March 16, 1877. The parties have offered no new 

evidence or briefs bearing on this issue on remand. The evidence on 

valuq.therefore) remains the reports and supporting documents offered by 

the respective parties' expert witnesses. 

The valuation problem is one of valuing a moderate-sized tract in a 

frontier area at a time when any sales from within the subject tract were 

far in the future, and no evidence of sales of a tract comparable in size 

and location was offered. There were placed in evidence records of 

private sales contemporary to the valuation date in an area immediately 

adjacent to the subject tract. These sales, we think, provide the best 

evidence toward finding the imputed market value. 
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The parties have submitted much information about the general 

characteristics of the subject area, which has been summarized in our 

Findings 43 through 49 previously entered. Elaboration of detail of these 

findings is not felt necessary to aid in the analysis. In general, these 

facts are not disputed, although each party would draw conflicting 

inferences from then, e.g., that rivers are highways, to the plaintiff, 

or barriers, to the defendant. The parties' ultimate contentions as to 

vzlue do not rest on these facts. 

Defendant's expert witness, Mr. Hall, rested his opinion of value of 

the subject tract on a systen of discounts from a retail price of $1.25 

per acre. He testified that the United States Government fixed price of 

$1.25 for disposing of the public domain set the market so that no retailer 

could hope to get more, and to make a profit at that figure would have 

had to acquire the tract at $.40 per acre. Mr. Hall'makes a series of 

assumptions as to the expected costs to the purchaser before resale, the 

correctness of which we find it unnecessary to determine. His theory is 

made untenable by the fact that many sales of land were made at prices 

substantially in excess of $1.25peracre. As previously found, during 

this period the Union Pacific was disposing of its grant lands at an 

average of $4.46 per acre, and the Burlington Railroad was selling 

Nebraska lands at an average of $5.47 per acre, while sales adjacent to 

the subject tract were at an average price of $4.02 per acre (Finding 52). 

That millions of acres of public domain were available at $1.25 may have 
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depressed land p r i c e s ,  but t h a t  f i g u r e  d id  not  s e t  a maximun. M r .  H a l l ' s  

opinion i s  not founded on f a c t  and must be r e j e c t e d  i n  whole. 

The content ion  of the  p l a i n t i f f  as t o  va lue ,  $4 .02  per  a c r e ,  i s  

founded not  on an opinion, but on D r .  Chisholm's c a l c u l a t i o n  of t h e  

average cons idera t ion  paid on some 21 s a l e s  of t r a c t s  i n  t h e  townships 

abu t t i ng  t h e  sub jec t  a rea .  h 'hile t hese  s a l e s  r ep re sen t  t he  most cogent 

evidence of market value, they r e q u i r e  a n a l y s i s ,  and we cannot accept  

t h e  raw average p r i ce  as the  market va lue  we seek t o  determine. 

The sales a r e  offered as be ing  a l l  those t r a n s a c t i o n s  i n  t h e  

Nebraska townships adjacent  t o  t h e  sub jec t  t r a c t  i n  t h e  2 1 /2  y e a r s  

before  t h e  va lua t ion  da t e  and t h e  2 1 /2  yea r s  a f t e r  t h a t  d a t e  t h a t  

r e f l e c t  v a l i d  market t r ansac t ions .  A s  we understand t h e  de fendan t ' s  

pos i t i on ,  i t  i s  not  suggested t h a t  these  sales a r e  not  c o r r e c t l y  

abs t r ac t ed  o r  are unrepresenta t ive  of t h e  then  market,  bu t  t h a t  t hey  

are not  comparable t o  land i n  t h e  sub jec t  t r a c t .  We f e e l  t h a t  w i t h  

proper adjustments a comparison can be nade, even though t h e  l i m i t e d  

number of sales introduces g r e a t e r  u n c e r t a i n t i e s  than  i f  a g r e a t e r  

range of marketplace t r ansac t ions  could be s tudied .  

The s a l e s  were of t r a c t s  from 10 a c r e s  t o  163.1 a c r e s  i n  s i z e .  

The sma l l e r  t r a c t s  sold l i k e l y  were acquired because of some advsntage  

of l o c a t i o n  o r  t o  expand an ad jacent  holding,  as they  l i k e l y  would n o t  
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independently be considered of subsistence size. Therefore the smaller 

tracts probably commanded premium prices as beLng of particular interest 

to special buyers. We find the smaller tract sales to be not comparable 

for purposes of finding the vzlue of the subject tract. The larger 

tracts sold, however, are gf a size that allow comparisons to be made. 

For these reasons casting aside all the sales under 100 acres, we find 

that the remaining seven sales tctal 1,066 acres in tracts ranging from 

120 acres to 163.1 acres in size. For these, considerations ranging 

from an average $ . 9 2  per acre to S5.62 per acre were paid, with a 

weighted average price of $2.95 per acre (the median sale of this series 

was at $2.97 per acre). This average will serve as a sales index of 

prices paid for lands comparable to the subject tract at the valuation 

date. 

To translate this index into a value for the Ponca tract as a 

whole, certain adjustments must be made. The sales index represents 

"retail" sales of tracts of about 160 acres, while the subject tract 

contains 96,000 acres. A purchaser would certainly expect to obtain a 

lower unit price on a purchase of a large quantity than one smaller, so 

some adjustment downward is required, even though some has been effected 

by choosing the larger sales. However, this size of tract is not like 

those of millions of acres sometimes valued, so a large adjustment for 

size does not seem indicated. 



28 Ind.  C 1 .  Corn. 335 

The defendant has urged t h a t  t he  s a l e  t r a c t s  a r e  un rep resen ta t ive  

i n  being b e t t e r  loca ted  with respec t  t o  towns, s t reams,  and r i c h  bottom 

land than the  sub jec t  t r a c t  genera l ly .  With t h e  s e l e c t i o n  of t h e  l a r g e r  

t r a c t s ,  most of any poss ib l e  inf luence  of town va lues  on t h e  s a l e s  was 

removed (and much of t h e  subjec t  t r a c t  would be near  t h e  same towns). I f  

l o c a t i o n  on a  stream increased any s a l e  t r a c t  va lues ,  an equal  i n c r e a s e  

could be a t t a ined  i n  t h e  subjec t  t r a c t ,  where proper subd iv i s ion  could 

c r e a t e  most t r a c t s  wi th  f rontage  on Ponca Creek o r  t h e  Niobrara o r  

Missouri  Rivers.  Not so comparable i s  t h e  genera l  q u a l i t y  of t h e  land 

i n  t h e  sub jec t  t r a c t  and the  a rea  of t h e  s a l e  t r a c t s ,  t h e  la t ter  being 

more l e v e l  and su i t ed  t o  c u l t i v a t i o n .  A s u b s t a n t i a l  downward adjustment  

i n  t h e  sales index f i g u r e  is  warranted t o  r e f l e c t  t h e  more broken t e r r a i n  

of t h e  sub jec t  t r a c t .  

Although the re  is  no evidence t o  support  t h e  e x i s t e n c e  of any 

improvements on t h e  comparable t r a c t s  so ld ,  t hese  were sales i n  a s e t t l e d  

area, and some f a c t o r  must account f o r  t h e  f a c t  t h a t  t h e s e  l a n d s  a t t r a c t e d  

purchasers  while most d id  not .  While t h e r e  were some improvements l e f t  

on t h e  Ponca lands t o  o f f s e t  t h i s  f a c t o r ,  some downward adjustment  i n  t h e  

sales index is  j u s t i f i e d .  

Considering these  and a l l  o the r  elements of conparison between t h e  

s u b j e c t  t r a c t  and the  comparable s a l e s ,  we f e e l  t h a t  a  r educ t ion  of about  

25% i n  t h e  s a l e s  index f igu re  of $2.95 per  a c r e  would b e s t  approach t h e  

t r u e  market value of t h e  subject. t r a c t  i f  so ld  a s  a  whole on t h e  v a l u a t i o n  

d a t e  t o  a n  informed purchaser.  We f i n d  the  value of t h e  s u b j e c t  t r a c t  as 

a whole t o  be $211,200, or  $2.20 per  ac re .  
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At t h e  r i s k  of being t ed ious ,  two o t h e r  m a t t e r s  should r e c e i v e  

comment. Defendant takes  except ion t o  the  C o m i s s i o n ' s  f i n d i n g  of 

highest and bes t  use f c r  the subjec: t r a c t  as c a t t l e  graz ing  and t h e  

growing of feeder  c rops ,  and e s p e c i a l l y  t o  t h e  ~ouirniss ion 's  f i n d i n g  

t h a t  "feeder  farms" were t hen  developing. The evidence f u l l y  suppor ts  

t h e  e x i s t i n g  f ind ing .  Defccdant urges  t h a t  t h e  h ighes t  and b e s t  use of 

t he  t r a c t  was f o r  graz ing ,  but t h e  Comiss ion  cannot ignore  t h a t  about 

ha l f  of t h e  t r a c t  was cons i je red  c u l t i v a t a b l e .  The c h a r a c t e r i s t i c s  of 

t he  a r e a  d i c t a t e  a  mixed farming an2 graz ing  use .  In  t h i s  ca se  i t  is  

d i f f i c u l t  t o  conceive t h a t  a change i n  t h e  wording of t h e  f i n d i n g  would 

have any impact on the  va lue  de termica t ion .  The sub jec t  t r a c t  and t h e  

comparable s a l e s  t r a c t s  a r e  d j a c e n t ,  f o r  p r a c t i c a l  purposes,  and s u i t a b l e  

f o r  t h e  same uses ,  so  f a r  a s  t h e  evidence goes. Whatever exac t  u se  was 

intended by t h e  purchasers  of t h e  s a l e  t r a c t s ,  t h e i r  purchases provide  

evidence of a market from which t h e  va lue  of t h e  s i m i l a r  s u b j e c t  t r ac t  

can be imputed. No s p e c i a l  va lue  is made inhe ren t  here  by t h e  wording 

of t h e  h i g h e s t  and b e s t  use  de te rmina t ion  where t h e  va lue  de t e rmina t ion  

r e s t s  on a  comparison of ad j acen t  s i m i l a r  t r a c t s .  

Defendant suggests  i n  i t s  b r i e f  on appea l  t h a t  h i n d s i g h t  sales of 

l a n d s  on t h e  Ponca Reservarion, i f  used a s  a  check, deny t h e  v a l i d i t y  of 

t h e  Commission's va lue  deterxinat ion.  The sales of t he  s u r p l u s  Ponca 

l a n d s  beginning i n  1891 a r e  s a i d  t o  show an average cons ide ra t ion  of 

$1.31 pe r  acre .  Although t h e  Commission eschews t h e  use  of h i n d s i g h t  














