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BEFORE THE INDIAN CLAIMS COMMISSION

THE UNITED STATES OF AMERICA,

THE PONCA TRIBE OF INDIANS OF )
OKLAHOMA, WILLIAM OVERLAND, )
MARTHA COLLINS, AND JOHN WILLIAMS, )
AS REPRESENTATIVES OF THE PONCA )
TRIBE AND ALL OF THE MEMBERS )
THEREOF, )

)

Plaintiff, )

)

v, ) Docket No. 323

)

)

)

<)

Defendant.
Decided: August 23, 1972
Appearances:
Edwin A. Rothschild and Thomas C. Homburger,
Attorneys for the Plaintiff. Louis L. Rochmes
was on the brief.
Richard L. Beal, with whom was Mr. Assistant

Attorney General Kent Frizzell, Attorneys for
the Defendant.

OPINION OF THE COMMISSION

Yarborough, Commissioner, delivered the opinion of the Commission.
This case is now before the Commission on remand from the Court of

Claims, United States v. Ponca Tribe of Indians, App. No. 7-71 (Ct. Cl.,

Feb. 25, 1972), following an appeal of our decision found at 24 Ind. Cl.
Comm. 339 (1970). The Commission is directed "to supply more specific

findings and reasoning as to the valuation of the land involved and the
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rate of interest to be allowed as a part of just compensation.'" The

Commission is referred to the recent decision in Seminole Indians v.

United States, 197 Ct. Cl. » 455 F.2d 536 (1972) (remanding Dockets

73 and 151, 23 Ind. Cl. Comm. 108 (;970)), for an explication of the
standards of specificity expected.

The Commission herein will attempt to cure any defect of elision, and
supply facts and reasoning as a supplement to the findings and opinion
previously entered, but we shall not seek to restate every finding or
conclusion encountered ﬁhere. In addition, we shall take note of the
questions briefed on the appeal as an aid to analysis.

I

The first question presented is the value of the 96,000-acre Ponca
Reservation as of March 16, 1877. The parties have offered no new
evidence or briefs bearing on this issue on remand. The evidence on
valug.thereforq remains the reports and supporting documents offered by
the respective parties' expert witnesses.

| The valuation problem is one of valuing a moderate-sized tract in a
frontier area at a time when any sales from within the subject tract were
far in the future, and no evidence of sales of a tract comparable in size
and location was offered. There were placed in evidence records of
private sales contemporary to the valuation date in an area immediately
adjacent to the subject tract. These sales, we think, provide the best

evidence toward finding the imputed market walue.
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The parties have submitted much information about the general
characteristics of the subject area, which has been summarized in our
Findings 43 through 49 previously entered. Elaboration of detail of these
findings is not felt necessary to aid in the analysis. In general, these
facts are not disputed, although each party would draw conflicting
inferences from them, e.g., that rivers are highways, to the plaintiff,
or barriers, to the defendant. The parties' ultimate contentions as to
value do not rest on these facts.

Defendant's expert witness, Mr. Hall, rested his opinion of value of
the subject tract on a system of discounts from a retail price of $1.25
per acre. He testified that the United States Govermment fixed price of
$1.25 for disposing of the public domain set the market so that no retailer
could hope to get more, and to make a profit at that figure would have
had to acquire the tract at $.40 per acre. Mr. Hall makes a series of
assumptions as to the expected costs to the purchaser before resale, the
correctness of which we find it unnecessary to determine. His theory is
made untenable by the fact that many sales of land were made at prices
substantially in excess of $1.25 per acre. As previously found, during
this period the Union Pacific was disposing of its grant lands at an
average of $4.46 per acre, and the Burlington Railroad was selling
Nebraska lands at an average of $5.47 per acre, while sales adjacent to
the subject tract were at an average price of $4.02 per acre (Finding 52).

That millions of acres of public domain were available at $1.25 may have
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depressed land prices, but that figure did not set a maximum. Mr. Hall's
opinion is not founded on fact and must be rejected in whole.

The contention of the plaintiff as to value, $4.02 per acre, is
founded not on an opinion, but on Dr. Chisholm's calculétion of the
average consideration paid on some 21 sales of tracts in the townships
abutting the subject area. While‘these sales represent the mest cogent
evidence of market value, they require analysis, and we cannot accept
the raw average price as the market value we seek to determine.

The sales are offered as being all those transactions in the
Nebraska townships adjacent to the subject tract in the 2 1/2 years
before the valuation date and the 2 1/2 years after that date that
reflect valid market transactions. As we understand the defendant's
position, it is not suggested that these sales are not correctly
abstracted or are unrepresentative of the then market, but that they
are not comparable to land in the subject tract. We feel that with
proper adjustments a comparison can be made, even though the limited
number of sales introduces greater uncertainties than if a greater
range of marketplace tfansactions could be studied.

The sales were of tracts from 10 acres to 163.1 acres in size.

The smaller tracts sold likely were acquired because of some advantage

of location or to expand an adjacent holding, as they likely would not
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independently be considered of subsistence size. Therefore the smaller
tracts probably commanded premium prices as being of particular interest
to special buyers. We find the smaller tract sales to be not comparable
for purposes of finding the value of the subject tract. The larger
tracts sold, however, are of a size that allow comparisons to be made.
For these reasons casting aside all the sales under 100 acres, we find
that the remaining seven sales total 1,066 acres in tracts ranging from
120 acres to 163.1 acres in size. For these, considerations ranging
from an average $.92 per acre to $5.62 per acre were paid, with a
weighted average price of $2.95 per acre (the median sale of this series
was at $2.97 per acre). This average will serve as a sales index of
prices paid for lands comparable to the subject tract at the valuation
date.

To translate this index into a value for the Ponca tract as a
whole, certain adjustments must be made. The sales index represents
"retail" sales of tracts of about 160 acres, while the subject tract
contains 96,000 acres. A purchaser would certainly expect to obtain a
lower unit price on a purchase of a large quantity than one smaller, so
some adjustment downward is required, even though some has been effected
by choosing the larger sales. However, this size of tract is not like
thése of millions of acres sometimes valued, so a large adjustment for

size does not seem indicated.
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The defendant has urged that the sale tracts are unrepresentative
in being better located with respect to towns, streams, and rich bottom
land than the subject tract generally. With the selection of the larger
tracts, most of any possible influence of town values on the sales was
removed (and much of the subject tract would be near the same towns). If
location on a stream increased any sale tract values, an equal increase
could be attained in the subject tract, where proper subdivision could
create most tracts with frontage on Ponca Creek or the Niobrara or
Missouri Rivers., Not so comparable is the general quality of the land
in the subject tract and the area of the sale tracts, the latter being
more level and suited to cultivation. A substantial downward adjustment
in the sales index figure is warranted to reflect the more broken terrain
of the subject tract.

Although there is no evidence to support the existence of any
improvements on the comparable tracts sold, these were sales in a settled
area, and some factor must account for the fact that these lands attracted
purchasers while most did not. While there were some improvements left
on the Ponca lands to offset this factor, some downward adjustment in the
sales index is justified.

Considering these and all other elements of comparison between the
subject tract and the comparable sales, we feel that a reduction of about
257 1in the sales index figure of $2.95 per acre would best approach the
true market value of the subject tract if sold as a whole on the valuation
date to an informed purchaser. We find the value of the subject tract as

a whole to be $211,200, or $2.20 per acre.
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At the risk of being tedious, two other matters should receive
comment. Defendant takes exception to the Commission's finding of
highest and best use for the subject tract as cattle grazing and the
growing of feeder crops, and especially to the Commission's finding
that "feeder farms" were then developing. The evidence fully supports
the existing finding. Defendant urges that the highest and best use of
the tract was for grazing, but the Commission cannot ignore that about
half of the tract was considered cultivatable. The characteristics of
the area dictate a mixed farming and grazing use. In this case it is
difficult to conceive that a change in the wording of the finding would
have any impact on the value determination. The subject tract and the
comparable sales tracts are adjacent, for practical purposes, and sui;able
for the same uses, so far as the evidence goes. Whatever exact use was
intended by the purchasers of the sale tracts, their purchases provide
evidence of a market from which the value of the similar subject tract
can be imputed. No special value is made inherent here by the wording
of the highest and best use determination where the value determination
rests on a comparison of adjacent similar tracts.

Defendant suggests in its brief on appeal that hindsight sales of
lands on the Ponca Reservation, if used as a check, deny the validity of
the Commission's value determination. The sales of the surplus Ponca
lands beginning in 1891 are said to show an average consideration of

$1.31 per acre. Although the Commission eschews the use of hindsight





















