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P l a i n t i f f s  1 
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Docket K O .  G i - A  

Decided: August 1, 1 9 7 2  

Appearances : 
I .  S .  Weissbrodt,  Abe W.  Weissbrodt,  
Richmond F. Al len ,  and Ruth W. Duhl, 
Attorneys f o r  P l a i n t i f f s .  

Marvin E. Schneck, with whom was M r .  
Ass i s t an t  Attorney General Kent F r i z z e l l ,  
Attorneys f o r  Defendant. 

OPINION ON MOTION FOR DETERPENATION OF DEFENDA~'T"S 
LIABILITY FCR RESOURCES RENOVED FROM THE NEVADA 

.PORTION OF THE PAVIOTSO TRACT 

Commissioner Blue de l ivered  the  opinion of t h e  Commission. 

This  case  i s  before the  CcmissLon f o r  cons ide ra t ion  of p l a i n t i f f s '  

'blotion f o r  Determination of Defendant 's  L i a b i l i t y  on Claims f o r  Removal 

o f  Resources from the  Nevada Por t ion  of the Pavio tso  Trac t  P r i o r  t o  

Extinguishment of Aboriginal T i t l e  Thereto!' I n  t h e i r  motion p l a i n t i f f s  

a s k  f o r  an in t e r locu to ry  order  (a)  cet2r;;iining t h a t  t he  defendant  i s  

l i a b l e  t o  t h e  p l a i n t i f f s  fo r  t he  r e n ~ v a l  by n i n e r s  and o the r  pe r sons ,  

w i t h  t he  sanc t ion ,  encouragement and a s s i s t ance  of  t h e  defendant ,  o f  

r e s o u r c e s ,  i nc lud ing  minerals  and timber,  from t h e  Nevada p o r t i o n  of 

t h e  "Paviotso Tract' '  p r i o r  t o  the  ext ingcishqent  of Indian t i t l e  t h e r e t o ,  



2 8  Ind.  C 1 .  Corn. 256 257  

and (b) d i r e c t i n g  t h a t  the  case ~ r o c e e d  t o  de te rmina t ion  of the amount 

due t o  the p l a i n t i f f s ,  f o r  and on behalf  of t he  Paviotsos o r  Pa iu t e s  

of Western Nevada. Defendant opposes t h i s  motion and asks t h a t  the  

claim f o r  removal of resources be  dismissed.  

We determined i n  Docke: 87 t h a t  t he  d a t e  of extinguishment of Ind ian  

t i t l e  t o  t he  Paviotso Tract was December 31, 1862, Northern Pa iu te  Nat ion 

v. United S t a t e s ,  7  Ind. C 1 .  C m .  615, 616 (1959), and awarded t h e  

p l a i n t i f f s  t he re in  a  $15,790,000 f i n a l  judgment a s  t h e  f a i r  market v a l u e  

of t h e i r  lands a s  of t h a t  d a t e ' l e s s  a l lowable o f f s e t s .  16 Ind. C 1 .  Comm. 

215, 340 (1965), a f f ' d . ,  183 C t .  Cl. 321, 393 F. 2d 786 (1968). 

The claim i n  Docket 87-A was severed from Docket 87 a t  an e a r l y  d a t e  

and was he ld  i n  abeyance pending the  f i n a l  r e s o l u t i o n  of Docket 87. 

B r i e f l y ,  t h a t  por t ion  of Docket 87-A w i t h  which we a r e  concerned h e r e  i s  

a  c la im f o r  t h e  appropriat ion,  by t h i r d  p a r t i e s  without  compensation, of 

resources  from Northern Paiute  abo r ig ina l  lands p r i o r  t o  t h e  ex t ingu i sh -  

ment of abo r ig ina l  t i t l e .  L i a b i l i t y  is a s s e r t e d  under Clause 5 S e c t i o n  2 

of t h e  Indian  Claims Commission Act (25 U , S , C ,  §70(a) (1970)),  the " f a i r  

and honorable  dealings" clause. 

P l a i n t i f f s  s t a t e ,  and defendant does n o t  d i s p u t e ,  t h a t  t h e  f a c t s  

necessary  t o  determine defendant 's  l i a b i l i t y  were e s t a b l i s h e d  i n  

Docket 87, supra.  Defendant argues,  however, t h a t  i t  is  not  l i a b l e  

h e r e  because: (1) the  claim now before  us  was decided and disposed 

of  i n  Docket 87;  (2) the  na ture  of Indian t i t l e  precludes a  c la im f o r  

removal of m a t e r i a l s  from Indian t i t l e  lands p r i o r  t o  t h e  d a t e  o f  t a k i n g ;  

and (3 )  defendant 's  conduct did not  v i o l a t e  f a i r  and honorable d e a l i n g s .  



2 8  Ind .  C 1 .  C m .  256 258 

The main t h r u s t  of p l a i n t i f f s '  a rgunxnt  i s  based a l a o s t  whol ly  on 

two r e c e n t  c a s e s  which have he id  t h a t  t h e  Uni ted S t a t e s  i s  l i a b l e  f o r  

damages t o  I n d i a n s  where i t  has  s a n c t i o n e d ,  encouraged o r  a s s i s t e d  t h i r d  

p a r t i e s  i n  t a k i n g  and removing r e s o u r c e s  of t h e  i n d i a n ' s  l a n d s  w h i l e  

t h e i r  a b o r i g i n a l  t i t l e  t h e r e t c  was unex t ingu ished  and o u t s t a n d i n g .  T l i n g i t  

and Haida I n d i a n s  v .  United S t a ~ e s ,  182 C t .  C 1 .  130,  389 F .  2d. 778 (1968) ; 

Washoe T r i b e  v .  United S t a t e s ,  Docket No. 288, 21 Ind .  C 1 .  Corn.  447 (1969) .  

Defendant d i s t i n g u i s h e s  T l f n g i t  on t h e  grounds t h a t  i t  was dec ided  n o t  

under t h e  I n d i a n  Claims Commission A c t ,  s u p r a ,  b u t  under a  s p e c i a l  

j u r i s d i c t i o n a l  a c t  (Act of June 1 9 ,  1935,  49 S t a t .  388) which provided 

f o r  such r e l i e f .  Defendant s e e s  no comparable language i n  our  Act .  

Defendant does  n o t  a c q u i e s c e  i n  our Washoe o p i n i o n  and s u b m i t s  t h a t  i t  

was e r roneous .  Defendant d i d  n o t  a p p e a l  e i t h e r  of t h e  a fo rement ioned  

d e c i s i o n s .  

W e  r u l e d  i n  Washoe t h a t  t h e  " f a i r  and honorab le  d e a l i n g s "  c l a u s e  

I I p e r m i t s  recovery  f o r  t h e  s e v e r i n g  and c a r r y i n g  away of m i n e r a l s  and 

t imber  from a b o r i g i n a l  t i t l e  l a n d s  t o  t h e  s a n e  e x t e n t  a s  s u c h  t a k i n g s  

would b e  cornpensable i f  c o m i t t e d  on l a n d s  held under r e c o g n i z e d  t i t le ."  

2 1  I n d .  C 1 .  Comm. a t  456. We r e a f f i r m  our  h o l d i n g  i n  t h a t  case and r e l y  

upon i t  today.  

Washoe and t h e  case  now b e f o r e  us a r o s e  o u t  of the  same s e t  of f a c t s .  

The p l a i n t i f f s  i n  Vashoe occupied s r e a s  of Nevada and C a l i f o r n i a  immediate ly  

t o  t h e  w e s t  of t h e  P a v i o t s o  T r a c t .  The d a t e  of t ak ing  f o r  t h e  Nevada p o r t i o n s  

of b o t h  t h e  Washoe and P a v i o t s o  T r a c t s  was found t o  be December 3 1 ,  1662. 

7 I n d .  C 1 .  Corn. 792 and 7 Ind .  C 1 .  Cocm. 615,  r e s p e c t i v e l y .  Most i m p o r t a n t l y ,  

t h e  Cornstock Lode s i l v e r  ias i n  hozh ti?? Xzshze 2nd ?avic:so t r a c t s .  
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In Washoe'we held t h a t  cne of the subs t an t ive  r i g h t s  of c la imants  

c r ea t ed  under the Indian Claims Commission Act was the r i g h t  of a b o r i g i n a l  

t i t l e  ho lders  t o  recover f o r  minerals  and timber taken from t h e i r  lands 

under government sanct ion p r i o r  t o  the da t e  of the taking of t he  land 

by defendant .  2 1  Ind. C1. C m .  a t  454-61. We based our hold ing  on 

c l a u s e  5 of s e c t i o n  2 of the  Indian Claims Commission Act which allowed 

I I c la ims based upon f a i r  and honorable dea l ings  t h a t  a r e  not  recognized 

by any e x i s t i n g  r u l e  of law o r  equity." We found t h a t  both the  l e g i s -  

l a t i v e  h i s t o r y  of the Act and subsequent j u d i c i a l  i n t e r p r e t a t i o n  supported 

t h i s  pos i t i on .  We dwelt upon the  case of T l i n n i t  and Haida Indians  v. 

United S t a t e s ,  supra,  a t  considerable  length  f o r  two reasons. The f i r s t  

reason  was t h a t  t h e  House Report on the  Indian Claims Commission k t  

r e f e r r e d  t o  t h e  T l i n g i t  and ISlaida Claims Act of 1935 (49 S t a t .  388) a s  

amended (56 S t a t .  543 and 59 Sta t .  231) a s  an exanple of a  c laim,  not  

s t r i c t l y  l e g a l ,  bu t  mer i tor ious  i n  cha rac t e r ,  which might a r i s e .  on t h e  

b a s i s  of f a i r  and honorable deal ings.  H. R. Rep. No. 1466, 79th Cong. 

1st Sess .  12 (1945). Although the  T l i n g i t  and Kaida Act d id  n o t  c o n t a i n  
* ,  

t h e  p r e c i s e  language " f a i r  and honorable dealings",  t h e  r e f e r e n c e  t o  it 

i n  t h e  House Report i nd ica t e s  an i n t e n t  t h a t  c laims under t h e  f a i r  and 

honorable  dea l ings  c lause  would include claims such a s  t h e  one i n  T l i n ~ i t  

and Haida. The second reason was the s i m i l a r i t i e s  between t h e  two cases .  

The p l a i n t i f f s  i n  T1ingi.t aad Eaida were awarded compensation f o r  

e x p l o i t a t i o n  of  mineral  resources of abor ig ina l  lands p r i o r  t o  t h e  d a t e  

of  tak ing .  182 C t .  C1. a t  150. These two reasons toge the r  formed a  

s t r o n g  b a s i s  f o r  the  ho l t i ng  i n  Washoe, and we s e e  no b a s i s  f o r  changing 

t h a t  conclusion now. 
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Defendant r e f u s e s  t o  a c c e p t  o u r  f i n d i n g  on t h e  d a t e  of t a k i n g ,  

s t a t i n g  t h a t  i t  i s  e r r o n e o u s .  LE cannot  a g r e e .  We found t h a t  t h e  d a t e  

of t a k i n g  was Decenber 31, 1662. 7 Lnd. C1. Comx. 615.  That h o l d i n g  was 

n o t  c o n t e s t e d  by defendan t  i n  t h e  a p p e a l  t o  t h e  Court  of Claims,  183  C t .  

C 1 .  a t  339 and 340,  and t h e  t h e  f o r  p e t i t i o n e r s  t o  a ~ p e a l  t o  t h e  Supreme 

Cour t  f o r  c e r t i o r a r i  has  passed.  Although d e f e n d a n t  can t a k e  s a t i s f a c t i o n  

from t h e  s e p a r a t e  op in ion  of Judge I i i cho l s  i n  Nor thern  P a i u t e ,  183 C t .  

C 1 .  a t  352-58, t h e  unden iab le  f a c t  r emains  t h a t  t h e  d a t e  of e x t i n g u i s h -  

ment o f  a b o r i g i n a l  t i t l e  h a s  been f i x e d  a t  December 31,  1862. Tha t  

i s s u e  i s  r e s  j u d i c a t a .  

Defendant a rgues  t h a t  s i n c e  t h e  Cour t  o f  C l a i m s  h a s  h e l d  t h a t  t h e  

Government h a s  no du ty  t o  account  f o r  t h e  p roceeds  from t h e  sale o f  

l a n d  a f t e r  t h e  d a t e  of a c q u i s i t i o n  from t h e  I n d i a n s ,  Sac  and Fox T r i b e  

v.  Uni ted S t a t e s ,  179 C t .  C 1 .  8 ,  383 F. 2d. 991 (1967) ( a f f ' g .  i n  p a r t ,  

r e v ' g .  i n  p a r t ,  Docket No. 135, 1 5  I n d .  C1. Comm. 248 (1965)) ,  it 

n e c e s s a r i l y  f o l l o w s  t h a t  t h e  same r u l e  a p p l i e s  t o  a c l a i m  f o r  p r i o r  

removal o f  materials. We d i s a g r e e .  I n  Sac and Fox, t h e  p l a i n t i f f s  were  

a t t e m p t i n g  t o  i n c r e a s e  t h e i r  r e c o v e r y  by t h e  amount o f  p r o f i t  t h a t  t h e  

Government r e c e i v e d  from t h e  s a l e  o f  Sac and Fox l a n d s  t o  homes teaders .  

The Court  l i m i t e d  t h e  recovery o f  t h e  p l a i n t i f f s  t o  t h e  f a i r  marke t  v a l u e  

o f  t h e i r  I n d i a n  t i t l e  l a n d s  a t  t h e  d a t e  o f  a c q u i s i t i o n  by t h e  Government. 

1 7 9  C t .  C1. a t  29. Tnis  i s  simply n o t  analogous t o  a c t i o n s  p r i o r  t o  t h e  

t a k i n g  d a t e ;  i n  t h e  one c a s e  t h e  I n d i a n s  m z i n t z i n e d ' t i t l e  a t  t h e  t ime  o f  

t h e  a l l e g e d  wrongdoing, i n  t h e  o t h e r  =hey d i d  n o t .  To a r g u e  t h a t  t h e  

Sac  and Fox d o c t r i n e  a p p l t e s  t o  a  s f ~ . i k t i c . n  where d e f e n d a n t ,  o r  p e r s o n s  
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a c t i n g  w i t h  d e f e n d a n t ' s  s a n c t l o n , f i r s t  takes  m i n e r a l s  and t imber  from 

p l a i n t i f f  and then s t a t e s  t h a t   lai in tiff is e n t i t l e d  t o  r e c o v e r  only 

t h e  f a i r  market va lue  of t h e  diminished t e r r i t o r y  is  i l l o g i c a l  and 

unconsc ionab le .  

Defendan t ' s  f i n a l  argument is t h a t  i t s  conduct was n e i t h e r  u n f a i r  

nor  d i s h o n o r a b l e ,  and n o t  only d i d  the    la in tiffs s u f f e r  no i n j u r y  b u t ,  

i n  f a c t ,  t h e i r  recovery i n  Docket 87 was tremendously enhanced by t h e  

a c t i o n s  of t h e  United S t a t e s .  We f i n d  t h i s  argument w i t h o u t  m e r i t .  The 

r e c o r d  i n  Docket 87 shows u n d i s ~ u t e d l y  t h a t  t h e ' m i n e r s  e n t e r e d  p l a i n t i f f s '  

l a n d s ,  e s t a b l i s h e d  a  mining d i s t r i c t ,  and remorse less ly  d rove  t h e  P a i u t e s  

from t h e i r  homes, a l l  wich t h e  s a n c t i o n  of de fendan t .  Governmental 

r e s p o n s i b i l i t y  f o r  such a c t i o n s  was recognized by t h e  Supreme Court  o v e r  

100 y e a r s  ago.  S ~ a r r o w  v .  S z r o n ~ ,  70 U.S. ( 3  w a l l . )  9 7 ,  104 (1865).  

11 And we cannot  s h u t  our eyes  t o  t h e  p u b l i c  h i s t o r y  which in forms  us t h a t  

under  t h i s  l e g i s l a t i o n  [ t h e  a c t s  of t h e  Nevada t e r r i t o r i a l  l e g i s l a t u r e ]  , 

and n o t  o n l y  w i t h o u t  i n t e r f e r e n c e  hy t h e  n a t i o n a l  government, b u t  under  

i t s  impl ied  s a n c t i o n ,  vast- .mlnlng i n t e r e s t s  have grown up. . . ." To 

a r g u e ,  as defendan t  does ,  t h a t  p l a i n t i f f s '  recovery i n  Docket 87 was 

t remendously  enhanced by t h e  de te rmina t ion  by t h e  Commission as t o  t h e  

e v a l u a t i o n  d a t e ,  does n o t  abso ive  t h e  United S t a t e s  of t h e  r e s p o n s i b i l i t y  

f o r  i t s  wrongful  a c t s .  We f i c d  i t  unnecessary t o  f u r t h e r  respond t o  t h i s  

argument e x c e p t  t o  n o t e  t h a t  t h e  de te rmina t ion  of whether  d e a l i n g s  a r e  

f a i r  and honorab le  i s  governed by t h e  a c t s  of defendant  a t  t h e  t ime of 

t h e  t a k i n g ,  n o t  by t h e  anoun: of compensation awarded some one hundred 

y e a r s  l a t e r .  

For  t h e  above reasons  WE .find t h a t  defendant i s  l i z b l e  t o  p l a i n t i f f s  
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f o r  t h e  r e s o u r c e s  remgved from p l z i n t i f f s '  l a n d s  ( t h e  Nevada p o r t i o n  of 

t h e  P a v i o s o  T r a c t )  p r l o r  t o  December 31,  l 8 6 2 ,  b u t  a f t e r  J u l y  4 ,  1848 .  

Tht c a s e  w i l l  p roceed  t o  2 d e t e m i n a t i o n  o f  the  v a i u e  o f  t h o s e  r e s o u r c e s .  

We c o n c u r :  

& WLAT&- 
T .  Vance, Commissioner 

M a r g a r e t  H. P i e r c e ,  C o m i i s s i o n e r  




