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OPINION OF TXE COMMISSION 

Commissioner Vance d e l i v e r e d  t h e  op in ion  of t h e  Commission. 

Once a g a i n  t h e  Sioux cases  a r e  b e f o r e  t h e  Commission. These c a s e s  

are becoming c o n t i n u a l l y  more complex and confus ing .  S ince  the Commission 

i s s u e d  i t s  most r e c e n t  d e c i s i o n s  i n  t h e s e  docke t s  (Dockets 74 and 332-C, 

March 1, 1972, 27 fnd.  C1. Comm. 49; Docket 74, March 8, 1972, 27 I n d .  C 1 .  

Comm. 7 9 ) ,  t h e  fo l lowing  have occurred:  On March 29,  1972, t h e  d e f e n d a n t  



28 I n d .  C 1 .  Comm. 204 205 

f i l e d  a  motion f o r  r e h e a r i n g  of the   omm mission's d e c i s i o n s  of March 1 and 

March 8 ,  and f o r  c o n s o l i d a t i o n  of t h e  two docke t s  f o r  t h e  purpose of a g a i n  

de te rmin ing  the  i n t e r e s t s  of the  p a r t i e s  i n  the  Sioux F o r t  Laramie l a n d s .  

On A p r i l  7 ,  1972, t h e  de fendan t  f i l e d  a  motion t o  d i s m i s s  Docket 74 f o r  

l a c k  of j u r i s d i c t i o n .  These motions were responded t o  by t h e  p l a i n t i f f s ,  

and t h e  de fendan t  f i l e d  'its r e p l i e s .  On May 26, 1972, and w h i l e  t h e  

mot ions  of de fendan t  were pending b e f o r e  t h e  Commission, t h e  Docket 74 

p l a i n t i f f s  (Sioux Nat ion)  f i l e d  a n o t i c e  of appea l  from t h e  Commission's 

o r d e r s  of August 26, 1970, 23 I n d .  C 1 .  Corn. 419, December 2 ,  1970, 24 I n d .  

C 1 .  Comm. 175,  and December 14 ,  1970, 24 Ind .  C 1 .  Comm. 236, r e h e a r i n g s  of 

which had a l l  been denied i n  our March 1 d e c i s i o n ,  s u p r a .  On June  1, 1972,  

and w h i l e  i t s  motions were s t i l l  pending b e f o r e  the  Commission, t h e  

d e f e n d a n t  f i l e d  a  n o t i c e  of a p p e a l  from t h e  Commission's o r d e r s  of 

August 26, 1970, s u p r a ,  December 2,  1970, s u p r a ,  December 1 4 ,  1970,  s u p r a ,  

and March 8 ,  1972, supra .  F i n a l l y ,  on June 7,  1972, t h e  Docket 332-C 

p l a i n t i f f  (Yankton T r i b e )  f i l e d  a motion t o  s t r i k e  t h e  two n o t i c e s  o f  

a p p e a l .  T h i s  motion was answered by t h e  Sioux N a t i o n ,  a response  was 

f i l e d  by t h e  Yankton Sioux,  a "Sur r e p l y N  was e n t e r e d  by t h e  S ioux  N a t i o n ,  

and t h e  Yankton Sioux a g a i n  responded. I n  sum, t h e  Commission is f a c e d  

w i t h  a  motion f o r  r e h e a r i n g ,  a  motion t o  d i s m i s s ,  two n o t i c e s  of a p p e a l ,  

and a  motion t o  s t r i k e  t h e  appea l s .  The Commission i n  t h i s  o p i n i o n ,  w i l l  

a t t e m p t  t o  f r e e  t h e  p a r t i e s  from t h i s  quagmire i n  which they  have t r a p p e d  

themse lves .  
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We s h a l l  f i r s t  add ress  o u r s e l v e s  t o  :he motion t o  s t r i k e  t h e  n o t i c e s  

of  a p p e a l .  The m c c i c n  a s s e r t s  :ha: t h c  ~ p ~ c a l s  a r e  premature  i n  t h a t  a  

. . .  i x o t i o n  f o r  r e l i ca r inc  of :iip ~ e i - 7  sle-s L;,7usht : o  be appea led  is  s t i l l  pending 

b e f o r e  the  C c ~ ~ i + ; s i c . r . .  ' r : ! ~  '.';lni:ton T r i L c  z o r t e n c ' . ~  t h a t  the  f i l i n g  of t h e  

motion f o r  reheari::g t<-::led r b e  r . i r r , in ;  of :he t i n e  f o r  a p p e a l  and t h a t  

an a p p e z l  frcrr! t h e  C c x - i s s i ~ . n ' s  c,rder:i carno: be taken p r i o r  t o  a  

Commission d e c i s j c , ~  cn :he rr;c,rioil f3r r e h e a r i n g .  I n  i t s  answer t h e  Sioux 

Na t ion  does  n o t  ac!llrg.c, i c s i  L C  +_c t h e  Yankton contenCions .  Ra the r  i t  

a s s e r t s  t h a t  the  cotices C? ;ppt?al d i v e s t e d  t h z  C o m i s s i o n  of j u r i s d i c t i o n  

o v e r  t h e s e  d o c k e t s  and t h e r z f o r e  the  C o ~ m i s s i o n  is  power less  t o  c o n s i d e r  

t h e  Yankton mot ion.  ide nssur ie t n a t  under th?  Sioux cheory we would a l s o  

be w i t h o u t  j u r i s d i c t i < > n  ts  d e c i d e  d e f e n d a n t ' s  n o t i o n s  f o r  r e h e a r i n g  and 

d i s m i s s a l .  For t h e  r e a s o n s  ~ t a t e d  below, t h e  Commission h o l d s  t h a t  b o t h  

n o t i c e s  of a p p e a l  a r e  F r s a a t u r z  2nd a s  such cannot  d i v e s t  t h e  Commission 

of j u r i s d i c t i o n  t o  c o n s i d e r  311 n o t i o n s  p r o p e r l y  b e f o r e  i t .  However, 

we choose n o t  t o  s t r i k e  t!:c n ~ t i c e s  of a p p e A  and s h a l l  i s s u e  a n  o r d e r  

denying t h e  Yankt on n o t  ion .  

G e n e r a l l y  i t  is the  i1 i l2  t h z t  2 p e r f e c t e d  a p p e a l  suspends  t h e  power 

of t h e  lower  c o u r t  t3 proceed f u r t h e r  i n  t h e  c a s e .  N m t o n  v.  C o n s o l i d a t e d  

Gas Co., 258 li.S. 165,  1 7 7  (1323); I1s.i-=v v .  XcDocald, 109 U.S. 150, 157 - 
(1883) .  The e f f r c :  of t?r aityeal  i s  t c  t r a n s f e r  j u r i s d i c t i o n  of t h e  

m a t t e r  b e i n g  a ~ p e z l e d  i r m  t1;e t r i a l  c o u r t  t o  t h e  a p p e l l a t e  c o u r t ,  and 

c o n s e q u e n t l y  tile tri;:; ( .c ;ur t  c..?n:~or ac; 03 t h 2 t  m a t t e r  u n t i l  t h e  a p p e a l  

h a s  been c o r ~ y l t t e 2 .  l ! c i ~ t ~ ~  Gvdi;lc?,': Corr,. v .  Lzfido P r o d u c t s ,  235 F.2d 631 ,  
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632-33 ( 9 t h  C i r .  1956) ; I n  r e  A l l e n  115 F.2d 936,  939 (C.C.P.A. 1940)  ; 
-? 

s e e  9 Floore's F e d e r a l  P r a c t i c e  l i  2 0 3 . 1 1  ( 1 9 7 0 ) .  However, t h i s  r u l e  

a p p l i e s  only  when a v a l i d  a p p e a l  is  t aken  from an a p p e a l a b l e  o r d e r -  An 

a t t e m p t e d  a p p e a l  from a  n o n a p p e a l a b l e  o r d e r  canno t  d i v e s t  t h e  t r i a l  c o u r t  

of j u r i s d i c t i o n .  Resn ick  v .  La Paz  Gues t  Ranch, 289 F.2d 8 1 4 ,  818 ( 9 t h  C i r .  

1 9 6 1 ) .  The pendancy b e f o r e  t h e  t r i a l  c o u r t  of t i m e l y - f i l e d  s u b s t a n t i v e  

m o t i o n s  w i l l  make i t s  o r d e r s  t e m p o r a r i l y  n o n a p p e a l a b l e .  A b e r 1 i n . v .  Zisman,  

244 F.2d 620 ( 1 s t  C i r .  1 9 5 7 ) ;  Healy  v .  P e n n s y l v a n i a  R .  Co . ,  1 8 1  F .2d  934 

(3d C i r .  1950) .  An a t t e m p t e d  a p p e a l  w h i l e  such  mot ions  a r e  p e n d i n g  i s  

p r e m a t u r e  and w i l l  no t  i n v e s t  t h e  a p p e l l a t e  c o u r t  w i t h  j u r i s d i c t i o n  o r  

d e p r i v e  t h e  t r i a l  c o u r t  of j u r i s d i c t i o n .  U n i t e d  S t a t e s  v .  C r e s c e n t  

Amusement Co. ,  323 u .S .  173 ( 1 9 4 4 ) ;  Song Jook Suh v .  Rosenbe rg ,  437 F.2d 

1098  ( 9 t h  C i r .  1971) ; T u r n e r  v .  HMI P u b l i s h i n g  Co., 328 F.2d 136 ( 5 t h  C i r .  

1 9 6 4 ) ;  Hawkins v .  L i n d s l e y ,  327 F.2d 356 (2d C i r .  1 9 6 4 ) ;  Knox V .  U n i t e d  

S t a t e s  L i n e s ,  294 F.2d 354 (3d C i r .  1961) ; Healy  v .  P e n n s y l v a n i a  R. Co. ,  

s u p r a ;  Green v .  Reading Co. ,  180 F.2d 149 (3d C i r .  1950) . The C o u r t  o f  

C la ims  h a s  made i t  c l e a r  t h a t  t h e  e x c e p t i o n  t o  t h e  r u l e  a p p l i e s  t o  a p p e a l s  

f rom t h e  Commission t o  t h e  c o u r t  w h i l e  t i m e l y - f i l e d  m o t i o n s  f o r  r e h e a r i n g  

are pending  b e f o r e  t h e  Commission. See Snoqualmie T r i b e  of  I n d i a n s  V .  

U n i t e d  S t a t e s ,  178 C t .  C 1 .  570 ,  578 ,  372 F.2d 951,  955 (1967)  ( a f f ' g  

i n  p a r t ,  r e v ' g  i n  p a r t ,  Docket 9 3 ,  1 5  I n d .  C 1 .  Comm. 267 ( 1 9 6 5 ) ) ;  

Confede ra t ed  T r i b e s  of t h e  Warm S p r i n g s  R e s e r v a t i o n  v .  U n i t e d  S t a t e s ,  

177 C t .  C 1 .  184 ,  192 (1966) ( r emand ing ,  Docket 198 ,  12 I n d .  C1. Corn .  664 

(1963) )  - T h e r e f c r e ,  i f  d e f e n d a n t ' s  mot ion  f o r  r e h e a r i n g  i n  t h e s e  d o c k e t s  
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was t i m e l y  f i l e d ,  t h e  n o t i c e s  of a p p e a l  cannot  d i v e s t  t h e  Commission 

of j u r i s d i c t i o n  t o  dec ide  i t .  

Rule 33 of t h e  C ~ n i c i s s i o r ; ' ~  Rules of Procedure  s t s t e s  t h a t  " [ m ] o t i o n s  

f o r  a  r e h e a r i n g  s h a l l  be f i l e d  w i t h i n  30 days from the  t i n e  t h e  f i n a l  

d e t e r m i n a t i o n  of t h e  Coxriission is f i l e d  w i t h  t h e  C l e r k . "  25 C.F.R. 

9 503 .33(a )  (196C). Tile d e f s n d a n t ' s  mot ion f o r  r e h e a r i n g  was f i l e d  

March 29,  1972,  twenty-eight  days a f t e r  e n t r y  of t h e  Commission's March 1 

d e c i s i o n  and twenty-one days  z f t e r  t h e  c om mission's March 6 d e c i s i o n .  We 

ho ld  t h a t  t h e  motion ;.s t imely  f i l e d  w i t h  r e s p e c t  t o  each d e c i s i o n .  

Under Rule 1 7 1 ( a ) ( 2 )  c f  t h e  Rules of rhe  Court  of Claims t h e  motion 

suspends  t h e  running of t h e  appea l  t ime w i t h  regard  t o  each d e c i s i o n .  

It f o l l o w s  t h a t  botll tl?e Sioux Nat ion n o t i c e  of appea l  and t h a t  f i l e d  

by t h e  d e f e n d a n t  a r e  premature  and do no t  d i v e s t  t h e  Commission of 

j u r i s d i c t i o n  over  t h e s e  d o c k e t s .  We a r e  t h e r e f o r e  f r e e  t o  proceed t o  a 
1 / - 

d e c i s i o n  of t h e  motions b e f o r e  us .  

A r e c e n t  d e c i s i o n  of t h e  Ninth  C i r c u i t  Court  of Appeals i n d i c a t e s  

t h a t  a n o t i c e  of appea l  f i l e d  w h i l e  a  s u b s t a n t i v e  motion is  pending b e f o r e  

t h e  t r i a l  c o u r t  i s  n o t  v o i d  a l though  i t  is  premature .  The n o t i c e  may 

become e f f e c t i v e  a f t e r  t h e  t r i a l  c o u r t  r u l e s  on t h e  motion.  Song Jook Suh 

1 / - Where t h e  d e f i c i e n c y  i n  a n o t i c e  of a p p e a l ,  by r e a s o n  
of u n t i m e l i n e s s ,  l a c k  of e s s e n t i a l  r e c i t a l s ,  o r  r e f e r e n c e  
t o  a  non-appealable o rder .  is c l e a r  t o  t h e  d i s t r i c t  c o u r t ,  
i t  nay d i s r e g a r d  t h e  purpor ted n o t i c e  of appea l  and proceed 
w i t h  t h e  c a s e ,  knowing t h a t  i t  h a s  n o t  been depr ived  of 
j u r i s d i c t i o n .  . . . 

Ruby v .  S e c r e t a r y  of U ~ ~ i t e d  S t a r e s  Gavy, 365 F.2d 385, 389 ( 9 t h  C i r .  1 9 6 6 ) .  
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V. Rosenberg,  s u p r a .  Moreover, t h e  Commission i s  not c e r t a i n  t h a t  i t  has  

j u r i s d i c t i o n  t o  s t r i k e  the  n o t i c e s  of a p p e a l .  T h e r e f o r e ,  because  we can 

proceed i n  t h e s e  cases  d e s p i t e  the  f i l i n g  of the  premature n o t i c e s  of 
2 / - 

a p p e a l ,  w e  choose t o  deny t h e  Yankton T r i b e  motion t o  s t r i k e .  

We s h a l l  next  cons ider  d e f e n d a n t ' s  motion f o r  r e h e a r i n g . .  Rule 3 3 ( b )  

of t h e  Commissions Rules  of Procedure  s p e c i f i e s  t h r e e  p o s s i b l e  grounds 

f o r  r e h e a r i n g ;  e r r o r  of f a c t ,  e r r o r  of law o r  newly d i scovered  ev idence .  

Defendan t ' s  motion appears  t o  seek r e h e a r i n g  of both  the  March 1 and 

March 8 d e c i s i o n s  of t h e  Commission on t h e  ground of e r r o r  of law. We 

have c a r e f u l l y  examined t h e  p o i n t s  and a u t h o r i t i e s  r e l i e d  upon by d e f e n d a n t  

i n  s u p p o r t  of i ts  motion and a r e  unconvinced t h a t  our March 1 and March 8 

d e c i s i o n s  were e r roneous .  We s h a l l  t h e r e f o r e  e n t e r  an o r d e r  denying 

d e f e n d a n t ' s  motion f o r  r e h e a r i n g .  

F i n a l l y  we s h a l l  examine d e f e n d a n t ' s  motion t o  d i s m i s s  Docket 7 4  

f o r  l a c k  of j u r i s d i c t i o n .  Defendant a s s e r t s  t h a t  t h e  1868 t r e a t y  c l a i m  

i n  Docket 7 4  was n o t  p r e s e n t e d  i n  t h e  o r i g i c a l  p e t i t i o n  and t h e r e f o r e  t h e  

Commission i s  wi thou t  j u r i s d i c t i o n  t o  hear  i t .  Defendant is i n  e f f e c t  

r e q u e s t i n g  t h e  Commission t o  v a c a t e  i t s  o r d e r  of November 4 ,  1960, which 

p e r m i t t e d  t h e  amendment of the  p e t i t i o n  i n  Docket 74 t o  i n c l u d e  t h e  

2 1  Although n o t  s p e c i f i c a l l y  so  ho ld ing ,  t h e  Commission assumes t h a t  o u r  - 
o r d e r s  e n t e r e d  today w i l l  commence t h e  running of t h e  a p p e a l  t ime under  
Rule  1 7 1 ( a ) ( 2 )  of t h e  Rules  of t h e  Court  of Claims and t h a t  t h e  n o t i c e s  
of a p p e a l  a l r e a d y  f i l e d  by t h e  Docket 7 4  p l a i n t i f f s  and by t h e  d e f e n d a n t  
s h a l l  become e f f e c t i v e  upon the  e n t r y  of those  o r d e r s .  
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3 / - 
1868 t r e a t y  c l s i m .  For the  reason s t a t e d  below we must deny d e f e n d a n t ' s  

motion t o  d i s m i s s .  

Sec t ion  l? of tile Zn:?ijr. Clairns Cmlniss i~ :  Ac t ,  25 G . S . C .  § 70k ( 1 9 7 0 ) .  

b a r s  a l l  cleinis e x i s t i n g  p r i o r  t o  > . u p s t  1 3 ,  1946, b u t  no t  p r e s e n t e d  t o  

t h e  Com,ission on o r  before August 1 3 ,  1451. The 1868 t r e a t y  c l a i n  w i l l  

be ba r red  by t h i s  p r c v i s i o a  cn ly  if wher! added i i l  1963 i t  d i d  n o t  r e l a t e  

back t o  t h e  o r i g i n a l  ; ? t i t i o n  i n  Docket 74  f i l e d  on August 1 5 ,  1950. The 

t e s t  f o r  de te rmin ing  whether  a c i a i m  added by amendment r e l a t e s  back t o  

t h e  o r i g i n a l  p e t i t i o n  5s uhe t h e r  the Govemnent  r e c e i v e d  s u f f i c i e n t  n o t i c e  

of the  c l a i n  i n  t h e  o r i g i n a l  p e t i t i o n .  Sncqualrnie Tr fSe  of I n d i a n s  v. 

United S t a t e s ,  178 C t .  C 1 .  570, 587, 372 F.2d 951, 960 (1967) ( a f f ' g  

i n  p a r t ,  r e v ' g  i n  D a r t ,  Docket 93,  15 I d .  C 1 .  Cornm. 267 (1965))  . 
There fore ,  t h e  Commission's i n q u i r y  i n  c o n s i d e r i n g  such  a  proposed 

amendment should "focus on the  n o t i c e  g ivenby  t h e  g e n e r a l  f a c t  s i t u a t i o n  

set f o r t h  i n  t h e  o r i g i n a l  p leading."  Id. The d e f e n d a n t  w i l l  have 

rece ived  s u f f i c i e n t  n o t i c e  i f  t h e  c l a i n  i n  t h e  anended p e t i t i o n  a r o s e  

o u t  of t h e  conduct ,  t r a n s a c t i c n ,  o r  occur rence  set  o u t  i n  t h e  o r i g i n a l  

p e t i t i o n .  I d .  - 

3 1  Under t h i s  o r d e r  t h e  1668 t r e a t y  c l a i n  w a s  t o  be l i t i g a t e d  i n  - 
Docket 74-A. By o r d e r  of January 30, 1962, t h e  amended p e t i t i o n  i n  
Docket 74-A was s t r ike11  2nd t h e  C o r i i s s i o n  o r d e r e d  t h e  1868 c l a i m  t o  be 
prosecu ted  undcr t h e  o r i g i n a l  p e t i t i o n  i n  Dccket 7 4 .  See Order  of - 
A p r i l  5, 1962. The s i t u a ~ i c n  was c l a r i f i e d  by t h e  o r d e r  e n t e r e d  May 25,  
1966 which d e s i g n a t e 2  Docket 74 a s  t h e  docket  under  which t h e  1868 t r e a t y  
c l a i m  would be l l t i g z t ~ - i i .  
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AS we s t a t e d  i n  our March 8 ,  1971, op in ion  i n  Docket 74, 27 I n d .  C 1 .  

Comrn. 7 9 ,  81, t h e  o r i g i n a l  p e t i t i o n  i n  Docket 7 4  s e t  f o r t h  t h e  f o l l o w i n g :  

( 1 )  An a l l e g a t i o n  t h a t  t h e  Sioux had a b o r i g i n a l  t i t l e  t o  an a r e a  

c o v e r i n g  a l l  o r  p a r t s  of seven s t a t e s ;  

( 2 )  An a l l e g a t i o n  t h a t  t h e  Uni ted S t a t e s  recognized t h e  t i t l e  of 

t h e  Sioux t o  p a r t  of t h a t , a r e a  by t h e  T r e a t y  of For t  Laramie of 

September 17,  1851, 11 S t a t .  149; 

( 3 )  A r e c i t a t i o n  of the  p r o v i s i o n s  of t h e  Trea ty  of A p r i l  29 ,  1868,  
4 / - 

15 S t a t .  635; and 

( 4 )  A r e c i t a t i o n  of t h e  p r o v i s i o n s  of t h e  Act of February 28,  1877,  

19 S t a t .  254. 

The g e n e r a l  f a c t  s i t u a t i o n  s e t  f o r t h  i n  t h e  o r i g i n a l  p l e a d i n g  is  t h a t  t h e  

S ioux  had t i t l e  t o  a  l a r g e  a r e a  of l a n d ,  and t h a t  the  Uni ted S t a t e s ,  by 

means of t r e a t y  and a c t  of Congress,  wrongfu l ly  depr ived t h e  Sioux of 

much of t h i s  l and .  The 1868 t r e a t y  c l a i m  a l l e g e s  t h a t  t h e  Uni ted S t a t e s ,  

by means of t h e  1868 t r e a t y , s u p r a ,  wrongfu l ly  depr ived t h e  Sioux of 

p o r t i o n s  of t h e i r  a b o r i g i n a l  and recognized  t i t l e  l and .  The t r a n s a c t i o n  

4 /  T h i s  r e c i t a t i o n  inc luded  t h e  p r o v i s i o n  of A r t i c l e  I1 of t h e  t r e a t y  - 
which s t a t e d ,  ". . . hencefor th  they [ t h e  Sioux]  w i l l  and do hereby 
r e l i n q u i s h  a l l  c l a ims  o r  r i g h t  i n  and t o  any p o r t i o n  of t h e  Uni ted S t a t e s  
o r  T e r r i t o r i e s ,  excep t  such a s  is embraced w i t h i n  the  l i m i t s  a f o r e s a i d ,  
and e x c e p t  a s  h e r e i n a f t e r  provided,"  and t h e  p r o v i s i o n  of A r t i c l e  X I  which 
s t a t e d ,  " t h e  t r i b e s  who a r e  p a r t i e s  t o  t h i s  agreement hereby s t i p u l a t e  
t h a t  t h e y  w i l l  r e l i n q u i s h  a l l  r i g h t s  t o  occupy permanently t h e  t e r r i t o r y  
o u t s i d e  t h e i r  r e s e r v a t i o n  a s  h e r e i n  d e f i n e d .  . . ." 










