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BEFORE T i E  I N D I A N  CLAIMS C O A W S S I O N  

THE K I K I A L L U S  TRIBE OF I N D I G V  S , j 
1 

P l a i n t i f f ,  1 

v. ) 
) 

THE UNITED S T A T E S  OF AMERICA, 1 

Docket N o .  263 

i 
Defendant. 1 

Appearances : 

Frederick W. Pos t ,  Attorney f o r  P l a i n t i f f .  

Richard L. B e d ,  w i th  whom was Mr. A s s i s t a n t  
Attorney General Kent F r i z z e l ,  Attorneys 
f o r  Defendant. 

OPINION OF THE COMMISSION 

Kuykendall, Chairman, de l ive red  t h e  opinion of t he  Commission. 

Th i s  phase of Docket 263 d e a l s  w i th  t h e  quest ion of what g r a t u i t o u s  

o f f s e t s ,  i f  any, w i l l  be allowed under t h e  Indian Claims Commission Act 

a g a i n s t  an in t e r locu to ry  award of $6,026.69. 

I n  i t s  decis ion on t h e  t i t l e  i s s u e  of t h i s  case ,  t he  Commission 

found t h a t  p l a i n t i f f  held o r i g i n a l  Ind ian  t i t l e  t o  a tract of  l and  

encompassing 8,063 acres. 7 Ind. C1. Corn. 456 (1959). In  i t s  d e c i s i o n  

on t h e  va lua t ion  i s sue  the Cdmnission found t h a t  the 8,060-acre t r a c t  had 

a f a i r  market value of $12,Cr30. 25 Ind. C1. Comm. 83 (1971). 

This s u i t  was previously c ~ n s o l i d a t e d  withthe o the r  P o i n t  E l l i o t t  

T rea ty  cases  f o r  the l imi ted  purpose of allocating the  cons ide ra t ion  

pa id  t o  the  various t r i b e s  whc were p a r t i e s  t o  t h a t  t r e a t y .  Pursuant  
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t o  t h e  c o n s o l i d a i e d  p rocec<i ing  t h e  C o m i s s i o n  f o u r ~ d  t h a t  t h e  K i k i a l l u s  

T r i b e ' s  p r o  r a f a  shjre cf t h e  c o n s i d e r a t i o n  was $5,973.31.  Upper S k a ~ i t  

T r i b e  v .  U n i t e d  Ste:cs, i jockets  9 2 ,  9 3 ,  e: ~ i . ,  13 I n d .  C 1 .  Comm. 583, - 
591 (1964).  

On June 9 ,  1971; 3 e f a z d a n t  i i l ~ d  i t s  a ~ e n d e d  answer s e t t i n g  f o r t h  i t s  

o f f s e t  claiIr!s. Y n s  &?ended answer incorpora ted  r e l e v a n t  p o r t i o n s  of a  

mot ion f o r  determ;nzzi.s;i of c r f s z t ,  a l l i iczble co e a c h  p l a i n t i f f ,  f i l e d  

on  May 8 ,  1968,  i n  t h i s  ca5e az'i 12 o t h e r  cases i n v o l v i n g  t r i b e s  of 

I n d i a n s  which were p ~ r t l e s  LC tile P o i n t  E l l i o t t  T r e a t y  of J a n u a r y  22,  

1855, 12 S t a t .  927. 

The Commission he ld  a t r i a l  cc the n a t t e r  of o f f s e t s  on February  3 ,  

1972 ,  a t  which i t  heard t h e  t e s t i m o n y  of d e f e n d a n t ' s  e x p e r t  w i t n e s s ,  

M r .  Benjamin Spau ld ing ,  an4 2 c c e ~ t ~ _ d  i n z o  ev i6cnce  r e p r e s e n t a t i v e  vouchers .  

Defendant i n i t i a l l y  clained ~ r a t u i t o u s  o f f s e t s  t o t a l l i n g  $2,751.24. 

Defendant l i m i t e d  proof at t h e  t r i a l  t o  c e r t a i n  e x p e n d i t u r e s ,  t o t a l l i n g  

$598.10, inasmuch a s  i t  had J e t e r m i n e d  t h e r e  was no proof as t o  o t h e r  

i t e m s  i n  t h e  $2,751.24 c l a i n .  The clz imed gratuities c o n s i s t  o f  

e x p e n d i t u r e s  f o r  c l o t h i n g ,  p r o v i s i o n s  and t r a n s p o r t a t i o n  of p r o v i s i o n s ,  

s u b s i s t e n c e  of i n d i g e n t  I t l l i a n s ,  and t h e  expenses  of t h e  care and sale of 

t imber .  The e x p e n d i t u r e s  were made from a p p r o p r i a t i o n s  f o r  g roups  

of t r i b e s ,  most f r e q u e n t l y  from .z~?ropr ia : ions  fcr  t h o s e  t r i b e s  which 

were  p a r t i e s  t o  t h e  P o i n t  E l l i - . c t  T r e a t y ,  s E p r a ,  b u t  t h e  v o u c h e r s  and 

disbursement  r e c o r d s  do  nc; s p e c i f y  i;ldi=?idual t r i b e s  as r e c i p i e n t s .  
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The Commission h a s  heretsfgr- de te .mjned  t!lat i n  t h e s e  c i rcumstances  t h e  

e x p e n d i t u r e s  may be a l l o c a t e d  in accord with t h e  r a t i o  of t h e  t o t a l  number 

o f  t h e  r e c i p i e n t  pop,ila.: ion to t.he nlmb?r o f  members of the  p l a i n t i f f  

t r .  b e  i n  t h a t  popr l l a t ion ,  Suaf:amish 7;11i!1e v -  United S ~ a t e s ,  Docket 1 3 2 ,  - 
24  Ind .  C 1 .  Corn. 34 (1970) .  

I n  t h e  s a n e  Suquamish c a s e ,  L I : ~    omission concluded t h a t  t h e  

e x p e n d i t u r e s  t h e r e i n  c1aimt.d f , ~ r  and t r a n s p o r t a t i o n  of 

p r o v i s i o n s ,  and f o r  c l o t f l i n g ,  could  n o t  be cons idered  of t r i b a l  b e n e f i t  

when t h e  amount and c h a r a c t e r  of t h e  sums s p e n t  was cons idered .  The 

f a c t s  of t h e  p r e s e n t  case  do n o t  d i f f e r  i n  any s u b s t a n t i a l  d e g r e e  from 

Suquamish, and we r e a c h  t h e  same conc lus ion  h s r e .  These d i s b u r s e m e n t s  

can  on ly  be  viewed a s  b e n e f i t i n g  i n d i v i d u a l  I n d i a n s ,  and c e r t a i n l y  cannot  

b e  h e l d  t o  c o n s t i t u t e  t r i b a l  b e n e f i t s .  

C l a i m s  t o  a l l o w  a s  o f f s e t s  expenses  f o r  s u b s i s t e n c e  f o r  i n d i g e n t  

I n d i a n s  have been r e p e a t e d l y  and c o n s i s t e n t l y  den ied  by t h i s  Commission. 

Red Lake,  Pembina and White E a r t h  Bands v .  United S t a t e s ,  Dockets - 

18-A, 1 1 3  and 191 ,  9  Ind .  C 1 .  Comm. 457 (1961),  a f f  ' d ,  164 C t  . C1. 389 

(1964). W e  r e a f f i r m  t h a t  p r i n c i p l e ,  and conclude t h a t  s u c h  e x p e n d i t u r e s  

are t o  b e  considered f o r  t h e  b e n e f i t  of i n d i v i d u a l  I n d i a n s ,  and s o  

d i s a l l o w e d .  

Defendan t ' s  remaining c l a i m  i s  f o r  exrpenditures t o t a l l i n g  $304.58 

f o r  t h e  c a r e  and s a l e  of t imber .  These e x p e n d i t u r e s  were f o r  payments 

t o  workers  and purchases  of equipment. Defendant i n t r o d u c e d  no e v i d e n c e  

t o  show how t h e s e  expendi tu res  were of any b e n e f i t  t o  t h e  t r i b e .  I n  

t h e  a b s e n c e  of such evidence,  we concl:;.!~ t h a t  t h e r e  w a s  no t r i b a l  b e n e f i t .  
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We have found,  t h e r e f o r e ,  t h a t  t h e  Uni ted  S t a t e s  i s  n o t  e n t i t l e d  t o  

any c r e d i t s  f o r  g r a t u i t o u s  o f f s e t s  a g a i n s t  t h e  p r e v i o u s  award t o  t h e  

p l a i n t i f f  of $6 ,026 .69  A c c ~ ~ d i n g l y ,  t h e  p l a i n t i f f  i s  e n t i t l e d  t o  r e c o v e r  

f rom t h e  de fendan t  t h e  sum of $ 6 , 0 2 5 . 6 9  Judgment i n  t h i s  amount w i l l  

b e  e n t e r e d .  

We Concur: U 




