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BEFORE THE IhQIAN CLAIMS COMMISSION 

THE S'KLALLAMTRIBE OF IhVIANS, ) 

) 
P l a i n t i f f ,  ) 

1 
v.  ) Docket No. 134 

) 
UNITED STATES OF AMERICA, ) 

1 
Defendant. ) 

Decided: June 7 ,  1972 

Appearances : 
E .  L. Crawford, Attorney f o r  
the  P l a i n t i f f .  

Richard L. Beal, w i th  whom was 
M r .  Ass i s tan t  Attorney General 
Shiro Kashiwa, Attorneys f o r  
the  defendant. 

O P I N I O N  

Chairman Kuykendall de l ivered  the  opinion of t h e  Commission. 

On October 30, 1970, t he  defendant f i l e d  a "Motion f o r  Rehearing 

and f o r  Amendment of Findings" d i rec ted  a t  t h e  Commissionrs a d d i t i o n a l  

f i nd ings ,  opinion,  and in t e r locu to ry  o rde r  of October 1, 1970. The 

Cormnission heard argument on t h e  motion on January 7, 1971. 

In i t s  1970 dec is ion  the  Commission found t h a t  t h e  lands  which 

were ceded t o  t he  United S t a t e s  by the  p l a i n t i f f  t r i b e  under t h e  

1855 Point-Ho-Point Treaty had a f a i r  market value of $440,000 a s  o f  

March 8 ,  1859, the  e f f e c t i v e  da te  of s a i d  t r e a t y .  We a l s o  concluded 

t h a t  t h e  cons idera t ion  f o r  the  cession was unconscionable,  and,  a f t e r  



.. . 
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deducting t h a t  por t ion  of  t he  t r e a t y  cons ide ra t ion  a l l o c a b l e  t o  the  

S f  Klallam Tr ibe ,  539,180, t he  C m , i s s i o n  en tered  an in t e r locu to ry  

award i n  t he  amount o f  $400,620 sub jec t  to al lowable o f f s e t s .  I n  i t s  

motion t h e  defendant argues t h a t  we should have included a s  add i t i ona l  

cons ide ra t ion  and a s  " p a p e n t  or. t he  claim" $399,277.68 which was 

appropr ia ted  and paid o u t  per  c a p i t a  t o  i nd iv idua l  SfKlal lam Indians 

1 / 
pursuant  t o  t h e  Act of March 3 ,  1925, 43 S t a t .  1102, 44 S t a t .  173. - 

- . .  I n  t he  evcnt  t h a t  ~~c , I  -,, ;rid;: :.he 1525 payment  rr not a d d i t i o n a l  con- 

s i d e r a t i o n  f o r  t h t  I?'' j.s;,.j c ~ j s i o n  the  d'cfendac: has asked t h a t  t h e  

The 1925 Act wi15ch i s  cr,:itled "An Act ~ Q p r o p r i a t i a g  money f o r  t h e  

r e l i e f  o f  t h e  Clailam Tr ibe  of  Indians  i n  t h e  S t a t e  of Washington, and 

That t he re  i s  he reby  au thor ized  ts be enpropr ia ted ,  
ou t  of xoneys il: ; ;~e  Treas~ry n c t  utherwi3e q p r o p r i a t e d ,  
t h e  sum of $4G3,Cu3, LO be pa id  per  c a p i t a  t o  t he  Clal lam 
Ind ians  of  t he  S t a t e  of Washington upon enrollment of  s a i d  
Ind ians  t o  be made under t he  d i r e c t i o n  of and t o  be approved 
by t h e  Sec re t a ry  of I n t e r i o r :  Provided,  That before  payment 
t o  t h e  ind iv idua l  Indians  they  s h a l l  r e l i n q u i s h  i n  w r i t i n g  
a l l  c la ims  of any na tu re  a g a i n s t  t h e  United S t a t e s  under any 
t r e a t y ,  agreement, o r  acc  of Congress, and agree  t o  accep t  
such payment i n  f u l l  s a t i s f a c t i o n  of any and a l l  c laims 
whatsoever aga ins t  the  United S t a t e s : .  , . I t 
The crux  of defendant t  s argtment is  t h a t  by v i r t u e  of t h e  above quoted 

p rov i so ,  and i n  view of t h e  f a c t  t h a t  p l a i n t i f f ' s  claim f o r  a d d i t i o n a l  

compensation f o r  the  cess ion  of i t s  a b o r i g i n a l  t i t l e  i s  based upon t h e  

1/ 'Xhile t h e  1925 Act c a l l e d  f c r  an appropr i a t ion  of $400,000, only - 
$399,277.68 w a s  a c t u a l l y  d isbursed .  
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1855 Trea ty ' o f  ce s s ion ,  the  S'Rlallam Indians have been a d d i t i o n a l l y  

compensated under the  provis ions of the  1925 Act. In  the  words of 

t h e  defendant,  the  1925  Act 

. . . i nd i ca t e s  a congressional  i n t e n t  t o  make 
be l a t ed  compensation t o  the  S'Klallam (Clallam) 
Indians of the  S t a t e  of Washington f o r  any 
wrongs done t o  them under any t r e a t y ,  agreement 
o r  a c t  of Congress, e l s e  why condi t ion  payment 

2 / upon a r e l e a s e  f o r  those claims. - 

I n  support of i t s  view the  defendant c i t e s  our  dec is ion  i n  Ponca Tr ibe  

3 / 
V. United S t a t e s ,  - as  properly disposing of an analogous s i t u a t i o n .  

I n  cons ider ing  the  i s sue  before  us ,  i t  i s  appropr ia te  t o  review 

b r i e f l y  some of  t he  events which we be l i eve  l ed  t o  t he  passage of t h e  

1925 SIKlallam r e l i e f  a c t ,  a s  wel l  a s  the Act o f  February 3,  1925, 

43 S t a t .  886, t h a t  conferred j u r i s d i c t i o n  upon the  Court of Claims t o  

ad jud ica t e  t h e  l e g a l  and equ i t ab l e  claims of c e r t a i n  Puget Sound t r i b e s  

a r i s i n g  out  of t h e  seve ra l  1855 t r e a t i e s ,  inc luding  the  Point-NO-Point 

Treaty.  

Apart from accumplishing a cess ion  of t h e i r  abo r ig ina l  lands ,  t h e  

1855 Point-No-Point Treaty a l s o  e s t ab l i shed  f o r  t he  SIKokmish and 

S'Klallam t r i b e s  a small r e se rva t ion  of 6 s e c t i o n s  of land a t  t h e  head 

of Hood's Canal. This small r e se rve  was s i t u a t e d  i n  t h e  S1kkomish  

a r e a  and was known as  t he  SIKokomish Reservation. I n i t i a l l y ,  both 

t r i b e s  were h e s i t a n t  t o  accept  t h e  new re se rva t ion ,  t h e  SIKlal lams,  

because it was we l l  ou ts ide  t h e i r  ceded lands and geographica l ly  favored  

t h e  S' Kokomish; t h e  l a t t e r  , because they were outnumbered by t h e  S ' Klallams 

2 /  P. 3,  Defendant's "Motion f o r  Rehearing and Amendment of Findings." - 
3 /  17  Ind. C1.  Comm. 162 ( l966) ,  affirmed i n  p a r t  with mod i f i ca t ions ,  - 

reversed i n  p a r t ,  and remanded, 183 C t .  C 1 .  673 (1968). 
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and t h e r e  had been f r i c t i o n  between t h e  two t r i b e s .  Under A r t i c l e  3 

of the  1855 Treaty,  t he  two t r i b e s  were not  requi red  t o  remove t o  t h e  

S'Kokomish Reservat icn u n t i l  one year  a f t e r  t he  r a t i f i c a t i o n  of the  t r e a t y .  

The S'Klallam Indians  ava i led  themselves of t he  p r i v i l e g e  of remaining 

o f f  t h e  S'Kokomish Reservat ion,  and t h e  f o u r  year  h i a t u s  between the  

d a t e  of  t h e  1855 Treaty and the March 8 ,  1859, r a t i f i c a t i o n  da t e  encouraged 

permanent absenteeism, a condi t ion  i n  which t h e  Government seemingly 

acquiesced.  In  any event ,  t he  annual r e p o r t s  by t h e  Indian  agents  i n  t h e  

ensuing yea r s  show t h a t  the  S tKla l lm ,  Ind ians  never  l i v e d  on t h e  S'Kokomish 

Reserva t ion  but  were s c a t t e r e d  i n  smal l  v i l l a g e s  along Hood's Canal, Puget 

Sound and t h e  S t r a i t s  of  Juan De Fuca a t  d i s t a n c e s  of 50 t o  150 m i l e s  from 

t h e  r e s e r v a t i o n .  Some of them had acqui red  land  by purchase o r  by home- 

s t e a d  e n t r y .  A small  group of S'Hlallam Ind ians  had purchased 200 a c r e s  

o f  l and  a t  Jamestown which they managed a s  a communal venture .  A less 
- 

ambi t ious  v i l l a g e  s i t e  was e s t ab l i shed  a t  P o r t  Gamble. Many of t h e  

S fKla l l am Indians  found ga infu l  employment a t  t h e  va r ious  saw m i l l s .  

Others  opera ted  f i s h e r i e s .  The Indian agen t s  p i c tu red  t h e s e  Indians  

a s  be ing  independent and se l f - suppor t ing ,  q u i t e  i n d u s t r i o u s  and 

r e l a t i v e l y  prosperous. Available f i g u r e s  up u n t i l  1914 i n d i c a t e  t h e  

average  S 'Klal lam population a t  Jamestown t o  be about 240 w i t h  ano the r  

90 o r  s o  l i v i n g  a t  Por t  Gamble. 

It i s  no t  c l e a r  j u s t  when the  SfKla l lam and t h e  o t h e r  Puget Sound 

t r i b e s  began t o  press  t he  Congress f o r  r e d r e s s  of t h e i r  g r ievances  a r i s i n g  

from t h e  s e v e r a l  1855 t r e a t i e s .  This  was done, however, and h igh  on  t h e  

l i s t  o f  complaints  was the  f a c t  t h a t  t h e  P re s iden t  had never s e t  a s i d e  
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o r  a l l o t t e d  any add i t i ona l  l a n d  t o  r1:e Indians o the r  than t h e  small  

reserves  e s t ab l i shed  under the  respec t ive  1855 t r e a t i e s .  The common 

b e l i e f  of these t r i b e s  was  t i ! z t t  i n  nego t i a t i ng  the 1855 t r e a t i e s  of 

ce s s ion ,  Governor Stevens h s d  promised the  Indians t h a t  l a t e r  on they ,  

i nd iv idua l ly ,  would be  given s u f f i c i e n t  land f o r  a  home. A s  evidence of  

t hese  prmnises of f u t u r e  a l l c n e n t s ,  the S'Klallam and S'Kokomish Indians  

r e l i e d  upon c e r t a i n  Language i~ A r ~ i c L e  7 of  the  1855 Point-NO-Point 

Treaty:  

The Pres ident  may h e r e a f t e r ,  when i n  h i s  opinion 
the  i n t e r e s t s  of t hc  T e r r i t o r y  r equ i r e ,  and the we l f a re  
of s a i d  Indians S c  promotfd, remove them from s a i d  
r e se rva t ion  t o  such o t h e r  s u i t a b l e  p lace  o r  places w i t h i n  
s a i d  T e r r i t o r y  as  he may deem f i t ,  . . . . And he may 
f u r t h e r ,  a t  h i s  d i s c r e t i o n ,  cause t h e  whole o r  any 
po r t ion  of the  lands hereby reserved,  o r  such o the r  lands  
a s  may be se l ec t ed  i n  l i e u  the reo f ,  t o  be surveyed i n t o  
l o t s ,  and ass ign  the s c n e  t o  such indiv idua ls  o r  f a m i l i e s  
a s  a r e  w i l l i n g  t o  a v a i l  themselves of t he  p r i v i l e g e ,  and 
w i l l  l o c a t e  thereoa a s  a  permanent home, e t c .  . . . 
Excerpts from the r epo r t  of t he  House of  Representat ives  accompanying 

t h e  1925 j u r i s d i c t i ~ n a l  b i l l  conferr ing j u r i s d i c t i o n  on t h e  Court of 

Claims, po in t  out t h a t ,  whi le  t he  Pres ident  never exerc ised  h i s  d i s c r e t i o n  

in making any a l lo tments  t o  t h e  Indians under t he  r e s p e c t i v e  1855 T r e a t i e s ,  

i t  w a s  intended t h a t  the  s m a l l  t r e a t y  r e se rva t ions  were t o  be  only  temporary 

measures, and t h a t ,  

. . . i t  w a s  intended t h a t  they [ Indians]  should 
l a t e r  be moved t o  sane  p lace  where they could be provided 
wi th  a  reasonable amount of land. We f e e l  t h a t  they have 
been shabbily t r e a t e d  t y  the Government, and t h a t  they  
should have an oppor tec i ty  tc have these  e q u i t i e s  p rope r ly  
presented t o  t h e  C ~ u r t  of  Claims. (Pa ren the t i ca l  m a t t e r  

4 / added. ) - 

41 House Report KO. 456, Sixty-eighth Congres s , f i r s t  s e s s ion .  - 
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An i d e n t i c a l  theme i s  found i n  t he  l e g i s l a t i v e  h i s t o r y  of t h e  

1925 S'Rlallam r e l i e f  a c t .  Senate  Report Nc. 308, 68th Congress, 1st 

Sess ion ,  incorpora tes  e x t r a c t s  f r o m  a l e t t e r  of t h e  Sec re t a ry  of  I n t e r i o r  

dated January 26, 1 9 2 4 ,  t o  t h e  C h a i n a n ,  C m ~ i t t e e  of Indian  A f f a i r s ,  

wherein he s t a t e s  t h a t  30Q t o  4i.O Sfi(l;llam Indians a r e  i n  need of  

immediate a s s i s t a n c e ,  t i .a t  the:? i n d i a r s  h s d  re fused  t o  remove t o  t h e  

r e s e r v a t i o n  provided f c r  unLer :hc 1655 Point-Xo-Point Trea ty  because 

they  could no t  l i v e  peaceably icith the SIKokm.ish Indians ,  and, t h a t  

a t  t h e  time of t h e  1625 Trea ty ,  they were promised a r e s e r v a t i o n  a t  

Jamestown, Clallam County, Xashington, where t h e i r  l a r g e s t  s e t t l e m e n t  

i s  loca ted .  The Senate  r epo r t  concludes by adopting an e a r l i e r  recom- 

mendation from the  I n t e r i o r  Departnent, t o  w i t :  

The Clallam shouid be ~ r o v i d e d  wi th  homes n e a r  
t h e  waters  of t h e  S t r a i t  of Juan de Fuca and Puget 
Sound, t h e i r  anc ien t  h a b i t a t ,  and near  t h e  l a r g e  
sawmills and logging camps where they can o b t a i n  work. 

The S'Klallam Indians  were excepted from t h e  p rov i s ions  o f  t h e  

1925 Act con fe r r ing  j u r i s d i c t i o n  on t h e  Court of Claims s i n c e  t h e y  were 

t o  r ece ive  d i r e c t  a s s i s t a n c e  from Congress y& t h e  1925 r e l i e f  a c t .  

The SrKokomish Indians  along with the  o the r  Puget Sound t r i b e s  f i l e d  c la ims  

a g a i n s t  t he  United S t a t e s  i n  t he  Court of Claims, inc luding  t h e  s p e c i f i c  

c la im f o r  a l l o tmen t s  under A r t i c l e  7 of t he  1855 Point-No-Point Trea ty .  

A f t e r  lengthy proceedings, t he  Court handed down i t s  d e c i s i o n  on June  4, 

1934, i n  t h e  case  of Jluwamish, e t  a l . ,  v. United S t a t e s ,  79 C t .  C 1 .  530. 

Contrary t o  t h e  contec t ions  of t h e  S'Kokoinish Indians ,  t h e  Court found 














