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THE JICARILLA APACHE TRIBE, ET AL., ) 
1 

P l a i n t i f f ,  1 

v.  1 
) 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant. 1 

Docket No. 22-A 

Decided: May 3,  1972 

FINDINGS OF FACT ON ALLOWANCE OF 
ATTORNEYS ' EXPENSES 

Upon cons idera t ion  of the  p e t i t i o n s  f o r  allowance of c e r t a i n  

expenses incur red  by counsel f o r  t h e  J i c a r i l l a  Apache Tr ibe ,  e t  a l . ,  

p l a i n t i f f s  he re in ,  and t h e  evidence i n  support  of t he  p e t i t i o n s ,  

i nc lud ing  the  e n t i r e  record and a l l  proceedings i n  t h i s  case ,  t h e  

 omission makes the following f ind ings  of f ac t :  

1. The a t torneys  represent ing  p l a i n t i f f s  here in  under c o n t r a c t s ,  

more p a r t i c u l a r l y  discussed h e r e a f t e r ,  f i l e d  p e t i t i o n s  wi th  t h e  Commis- 

s i o n  i n  t h i s  case on the  following d a t e s  and i n  the fol lowing amounts: 

a .  Roy T. Mobley f i l e d  an amended p e t i t i o n  on 

October 5, 1971, through counsel,  Kenneth Simon, 

i n  the amount of $21,266.90. 

b. Guy Martin of Martin,  Kunen & Whitf ield,  formerly 

Martin, Whitfield & Thaler ,  f i l e d  a p e t i t i o n  on 

Ju ly  21, 1971, i n  t h e  amount of $4,077.58. 

c.  Robert J. Nordhaus of Nordhaus & Moses, f i l e d  a 

p e t i t i o n  on Ju ly  21, 1957, wi th  supplemental a f f i d a v i t s  

executed on December 16 ,  1971, and January 3 ,  1972, 
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cla iming expenses  of $11,491.77,  as c o r r e c t e d  

. iere in  by a d d i t i o n  t o  $11,461.13. T h e r e a f t e r ,  by 

l z t t e r  of A p r i l  21,  1972,  M r .  Nordhaus reduced h i s  

c la im f o r  t w o  sxpense  i t e m s  i n  1959 from $270.94 and 

$26.00 t o  t h e  s c m s  cf $135.47 and $13.00, r e s p e c t i v e l y ,  

r e s c l t i n g  i n  an zmount c la imed of $11,312.66, as 

c o r r e c t e d  and m e n d e d  h e r e i n .  

d .  Richard M. Davis of t h e  l aw f i r m  of Davis ,  Graham 

& Stubhs ,  fo rmer ly  Lewis,  Gran t  & Davis ,  f i l e d  a 

p e t i t i o n  o c  J u l y  21, 1971,  i n  t h e  amount of $7,733.43,  

as c o r r e c t e d  h e r e i n  t o  $7,732.66. Subsequen t ly ,  Mr. Davis  

e l imina ted  a n  i t e m  of $279.12 and reduced an i t e m  o f  

S190.OC t o  t h e  s m  o f  $95.00, r e s u l t i n g  i n  a n  amount 

claimed of $7,358.54,  as c o r r e c t e d  and amended h e r e i n .  

2 .  A F i n a l  Award, based  on a compromise s e t t l e m e n t ,  was e n t e r e d  

on  A p r i l  21,  1971, by t h e  Cornmission,and a f i n a l  n e t  judgment of 

$9,150,000.00 was made i n  f a v o r  of t h e  p l a i n t i f f .  Funds t o  cover  t h e  

award were  a p p r o p r i a t e d  on May 25, 1 9 7 1  (85 S t a t .  40).  T h e r e a f t e r ,  

on  August 27, 1971, t h e  Com.ission i s s u e d  a n  Order whereby t h e  a f o r e s a i d  

c o u n s e l  were  granted a t t o r n e y  f e e s  i n  t h e  t o t a l  amount of $915,000.00, 

r e p r e s e n t i n g  10% of t h e  a f o r e s a i d  judgment. 

3. The claims a s s e r t e d  and s e t t l e d  i n  t h i s  c a s e  were  p r o s e c u t e d  

u n d e r  two c o n t r a c t s .  
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The f i r s t  con t r ac t  was entered i n t o  under c o n t r a c t  No. I-l-ind. 

42081, dated October 1 5 ,  1947, with a t t o rneys  James E. Curry and Roy T. 

Mobley r ep resen t ing  the p l a i n ~ i f f .  This con t r ac t  was approved on 

August  8 ,  1948 ,  f o r  a p s r i o d  of t e n  yea r s ,  beginning wi th  the  da t e  of 

approval .  L a t e r ,  by l e t r e r  of August 1, 1951, t he  Secre ta ry  of the  

I n t e r i o r  terminated the cont rac t .  

The second c o n t r a c t ,  No. I-l-ind. 42530, da ted  March 5 ,  1951, 

was en tered  i n t o  by the  ? I s i n t i f f  wi th  a t t o rneys  Roy T. Mobley and 

Guy Martin.  It was approved on August 1, 1951, f o r  a  per iod of t en  

yea r s ,  beginning wlth the  da t e  of approval ,  e f f e c t i v e  only as t o  t h e  

s e r v i c e s  of M r .  Martin. A l a t e r  approval ,  dated June 16 ,  1952, was 

made a s  t o  M r .  Mobley which was t o  become e f f e c t i v e  upon severance 

of h i s  employment wi tk  the  United S t a t e s  Government. Termination of 

such employment wizh tile Federal mvernment occurred on J u l y  4 ,  1952, 

t h e  e f f e c t i v e  d a t e  of M r .  Mobley's res igna t ion .  This  con t r ac t  was  

extended f i v e  t imes,  each period being of two year  dura t ion .  The 

l a s t  e x t e n t i o n  was approved on J u l y  30, 1969, f o r  a  per iod  of two 

y e a r s ,  beginning August 1, 1969. 

An agreement dated March 1, 1957, provided f o r  t h e  a s soc i a t ion  

of Messrs. Robert J. Nordhsus and Richard M. Davis, under con t r ac t  

No. I-l-ind. 42530. This agreement was approved on A p r i l  29, 1957. 

Among o t h e r  t h ings ,  t h i s  agreement a l s o  provided f o r  s e r v i c e s  t o  be 

rendered by t h e  a t to rneys ,  e i t h e r  i nd iv idua l ly  o r  through t h e  law 

f i rms  wi th  whom theywereassoc ia ted .  



28 Ind. Ci. Ccmin. 1 

The 1951 contrzct provided that the attorneys would diligently 

prosecute the clzin agaias t  the United States and provided for 

reimbursenent of a:torney e q c n s c s ;  that collection of expenses would 

be contingent upoa a r e c u v z r y  f o r  the tribe  lain in tiff) ; and that the 

amounts allowed shou ld  be cjstqmined either by a Court, the Indian 

Claims Commissic;: 2i. e : , ~  c T- j ::5i0ncr of Indian Affairs in the same 

manner as other corn?easati~n o r  fees to the attorneys. 

The 1957 agreegie3t mnn: the attorneys provided that Mr. Nordhaus 

and Mz. Davis voul,: zd-gzn~c f , ~  pay Fir. Mobley certain amounts as 

might be necessary co cover 51s out-of-pocket off ice and travel expenses. 

Further, the agresniect p r o v i j ~ d  that attorney Mobley must support h i s  

claim for such expenses by the schmission of itemized statements, 

whether incurrzd before or after funds had been advanced to him to 

cover such e-enses. 'yl.'tre pe+.itions cf M r .  Nordhaus and Mr. Davis, 

under consideratioc herein, include claims for reimbursement of expenses 

in the amounts of $578.64 and $1,028.64, respectively, for a total sum 

of $1,907.28, which petitio::ers asserr were paid to Mr. Mobley pursuant 

to the agreement. 

4 .  On July 23, 15171, copies of the four petitions for reimbursement 

of attorney expenses w 2 r e  foi~qarded to the Department of Justice, 

representing the defendant in this matter, and to the Commissioner, 

Bureau of Indian Affairs, as  well as to the Tribal Council of the 

Jicarilla Apache Tribe, the plaintiff. 



By l e t t e r  of March 9 ,  1972, t he  Department of J u s t i c e  r e p l i e d  t o  

the l e t t e r  of the Commission s t a t i n g  t h a t  i t  had not examined the  va r ious  

p e t i t i o n s  and t h a t  no positioc had been taken with respec t  t o  approval  

o r  disapproval. of the p e t i t i o x  f c r  reinbursement of expenses of t he  

a t t o rneys  i n  t h i s  rmctcr. Tjoci.ver, with t he  l e t t e r  of above d a t e ,  t h e  

Department of Just!.ct fc rvar&d a >fernorandurn dated February 2 ,  1972, 

from t h e  Conmissioner 'f In? ian  A f f a i r s  t o  the  S o l i c i t o r  of t he  , 

Department of I n t e r i o r  vi;crc?i? c e r t a i n  comments were made concerning 

the  f o u r  p e t i t i o n s  of cs-jnc;el f c r  the  p l a i n t i f f ,  a s  d i scussed  h e r e a f t e r .  

No response has becn received from the  J l c a r i l l a  Apache Tr ibe .  

I n  b r i e f ,  tho A u r ~ a u  cf ZndLan A f f a i r s  i nd ica t ed  t h a t  t h e  i tems  

of expense ciaimed by attorneys Msrt in ,  Nordhaus and Davis were, i n  

gene ra l ,  proper  m d  r z ~ s o n a b l y  we l l  supported by documentation, 

i nc lud ing  canceled checks, s ta tements  o r  r e c e i p t s  and t h a t  a t t o r n e y s  

Nordhaus and Davis had pei.3 Mr .  ?lobley a t o t a l  of $1,817.28, pursuant  

t o  t h e  1957 agreement. This sum was l a t e r  cor rec ted  by t h e  O f f i c e  of 

t h e  Bureau of Indian  A f f a i r s  t o  r e f l e c t  a t o t a l  of $1,907.28, i nc lud ing  

t h e  sum of $878.64 paid by M r .  Nordhaus t o  M r .  Mobley and t h e  sum of 

$1,028.64, pa id  Xr. Xobley S y  M r .  Uavls. Such sums a r e  i n  conformance 

wi th  those  sums s e t  f o r t h  i n  t h e  p e t i t i o n s  of ?lessrs. Nordhaus and Davis.  

The r e p o r t  f u r t h e r  s;ated t h a t  a t torney  Mobley had a l s o  worked 

on claims a s s e r t e d  by o the r  t r l b e s  aga ins t  t h e  United S t a t e s  and made 

c e r t a i n  pro-rated a l l o c a t i o n s  i n  h i s  amended p e t i t i o n  and t h a t  M r .  Mobley 

had a l s o  served  ysrr oE t hc  t i n e  a s  general  counsel f o r  s e v e r a l  t r i b e s ,  
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o the r  t h a n ' t h e  p l a i n t i f f .  The r e p o r t  s t a t e d  t h a t  ". . . Because he 

rendered various l e g a l  s e rv i ces  f o r  more than t h e  J i c a r i l l a  Apache 

Tribe a t  the same t i ~ e :  w e  be l i eve  the re  is  a need f o r  an exp lana t ion  

on pro-rat ing j o i n t  expenses wi th  regard t o  many i tems included i n  h i s  

expense p e t i t i o n  . . . ." The comments made by the  Commissioner of 

Indian Af fa i r s  cn Ehe cxpepse  p e t i t i o n  of a t t o rney  Mobley were based 

upon a p a r t i a l  r e s e a r r k a n d  an a d d i t i o n a l  r e p o r t  w i l l  be furn ished  

upon completicn of fur t :her  c .xminat ion of the p e t i t i o n  and evidence 

i n  the  f i l e s  of t h a t  ,?gency. 

5. Thus, based  upoil a v a i l a b l e  information,  p a r t i a l  i n  n a t u r e ,  

t he  Commission f i d s  chat  tkere  is  i n s u f f i c i e n t  in format ion  and 

evidence i n  c l a r i f i c 3 t i o n  of t h e  p e t i t i o n  of Roy T. Mobley upon which 

f ind ings  o r  a determinzt ion can be based a t  t h i s  j unc tu re .  

I n  t h i s  connection, the evidence of  record ,  i nc lud ing  the  p e t i t i o n s  

o f  a t torneys  Nordhaus and Davis, d i s c l o s e  that: on t h e  fo l lowing  dates 

c e r t a i n  sums were paid by these  p e t i t i o n e r s  t o  M r .  Mobley as reimbursement 

f o r  expenses, as provided i n  t h e i r 1 9 5 7  agreement: 

Nordhaus 
Date 

5 1m7 
Amount 

$ 87.08 

32.09 
$578.64 (Tota l )  

Davis 
Date Amount 

5 1 2 / 5 7  $ 87.08 

32 .O9 
$1,028.64 (Tota l )  
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6 .  Thus, based upon a v a i l a b l e  evidence,  the record i n d i c a t e s  

t h a t  expenses incur red  by M r .  Mobley, and i n  p a r t  reimbursed by Messrs. 

Nordhaus and Davis,  Kay p o s s i b l y  have Seen incurred i n  cases  o t h e r  

~ h a n  t h e  one u n d c r  cons id6rs t ion  h e r e i n  o r ,  t h a t  i n s u f f i c i e n t  p r o r a t i n g  

of expenses h a s  t . e e n  ~ f f s c t t ?  t o  c l e a r l y  e s t a b l i s h  those expenses 

i ncu r red  by Xr. ?%,I,;?) i n  the  i n s t a n t  c l a i n .  In  s i m i l a r  s i t u a t i o n s ,  

t h e  Commission has denied such items i n  p e t i t i o n s  f o r  reimbursement 

of expenses.  See b!i:iTr,~. T,.ibe v .  United S t a t e s ,  Docket NO. 67, e t  a l . ,  

1 4  Ind.  C 1 .  Corn.. 6CS (196.5). However, s i n c e  the record shows t h a t  

such i tems  a r e  s u b j e c t  t o  f u r t h e r  c l a r i f i c a t i o n  by M r .  Mobley f o r  

submission t o  t he  Comuission o r  o t h e r  i n t e r e s t e d  agencies ,  t hese  

p o r t i o n s  of t h e  p e t i t i o n s  of Messrs. Nordhaus and Davis w i l l  be he ld  

i n  abeyance f o r  f u t u r e  ccns ide ra t ion  i n  conjunction wi th  t h e  p e t i t i o n  

of Mr. Mobl~y .  

7. Accordingly, the  p e t i t i o n s  f o r  reimbursement of expenses are 

a d j u s t e d  t o  exclude sums pa id  M r .  Mobley by Messrs. Nordhaus and Davis.  

A s  a d j u s t e d ,  t he  reniaining p e t i t i o n s  i n d i c a t e  the  fol lowing amounts 

now claimed and under cons idera t ion  by t h i s  Commission. 

A t  t o m e v  -- Claimed Ad j us  t e d  

Guy Xnr t i n  $ 4,077.58 $ 4,077.58 

Robert J. Nordhaus 11,312.66 10,434.02 

Richarz M. Davls 7,358.54 6,329.90 
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8. I n  conc lus ion ,  t h e  e v i d e n c e  of r e c o r d  e s t a b l i s h e s  t h a t  t h e  

a f o r e s a i d  sums a r e  p roper  and suppor ted  by s t a t e m e n t s ,  r e c e i p t s  or 

e x p l a n a t i o n s  i n  s u b s t a n t i a t i o n  of t h e  claimed expenses .  The Commission 

e l lows  t h e  fo l lowing  sums  t o  t h e s e  a t t o r n e y s  a s  reimbursement f o r  t h e i r  

expenses  i n  t h i s  matter: 

RECAP ITmATION 

Guy Mar t in  $ 4,077.58 

Robert  J.  Nordhaus 10,434.02 

Richard M.  Davis 6,329.90 

- .&kt6 T. Vance. Commissioner 


