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BEFORE THE INDIAN CLAIMS COMMISSION 

THE NEZ PERCE TRIBE OF INDIANS, 1 
1 

P l a i n t i f f  , 1 
1 

v. 1 
1 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant. 1 

Docket No. 175 

FINDINGS O F  FACT ON AWARD OF ATTORNEYS' FEE 

On February 7, 1972, Angelo A. I ada ro l a ,  Esquire ,  a t t o r n e y  of 

record f o r  t he  above-named p l a i n t i f f  and a p a r t n e r  i n  t he  law f i r m  of 

Wilkinson, Cragun & Barker, f i l e d  a p e t i t i o n  i n  t h i s  docket f o r  allowance 

of an  a t torneys '  f e e  f o r  a l l  l e g a l  s e r v i c e s  rendered i n  connect ion wi th  

t h e  successfu l  prosecut ion of t h e  s a i d  p l a i n t i f f ' s  claim, t o g e t h e r  

w i th  a statement i n  support of t h e  p e t i t i o n  s e t t i n g  ou t  t h e  e x t e n t  and 

na tu re  of those l e g a l  se rv ices .  Having considered t h e  s a i d  p e t i t i o n  and 

s tatement;  t he  defendant 's  response t o  t he  p e t i t i o n ,  f i l e d  on March 1 0 ,  

1972; the cont rac ts  of employment under which t h e  a t to rneys  performed 

t h e i r  services; and the  evidence i n  support  of t h e  p e t i t i o n ,  including.  

t h e  e n t i r e  record and al l  proceedings i n  t h i s  docket ,  t h e  Commission 

makes the  fol lowing'f indings of f a c t :  

1. Award. On August 25, 1971, t h e  Commission entered a f i n a l  - 
judgment approving a proposed compromise se t t l emen t  i n  t h i s  case  i n  

favor  of t h e  Nez Perce Tribe of Indians  i n  t he  amount of $3,550,000.00 
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( 2 6  h d .  C 1 .  Comm. 177-192). Funds t o  s a t i s f y  the  judgment were 

a p p r o p r i a t e d  by t h e  Act of December 1 5 ,  1971 (85 S t a t .  627) .  

2 .  C o n t r a c t u a l  Author i ty  and compensation Thereunder.  

a .  At to rneys '  s e r v i c e s  f o r  t h e    la in tiff i n  t h i s  case  were 

i n i t i a l l y  performed pursuant  t o  a c o n t r a c t  between t h e  Nez Perce  Tr ibe  

of Idaho and Kenneth R.  L. Simmons. Th is  c o n t r a c t ,  a s s igned  No. I-1-ind. 

42432, was e n t e r e d i i n t o  on September 29, 1950. It was approved on 

January 8 ,  1951, and had a s p e c i f i e d  term of 10 y e a r s  commencing wi th  

t h e  d a t e  of i t s  approval .  I n  r e s p e c t  t o  a t t o r n e y s '  compensation,  t h e  

Simmons c o n t r a c t ,  a s  amended, provided t h a t  compensation s h a l l  be wholly 

c o n t i n g e n t  upon t h e  recovery of a money judgment o r  s e t t l e m e n t  f o r  t h e  

t r i b e  and s h a l l  n o t  exceed t e n  p e r c e n t  of such recovery.  

b .  P r i o r  t o  t h e  dea th  of M r .  Simmons, he ass igned  an  i n t e r e s t  

i n  c o n t r a c t  No. I-1-ind. 42432 t o  t h e  law f i r m  of Wilkinson, Boyden & 

Cragun (now Wilkinson, Cragun & Barker).  This  assignment was approved 

on November 1 6 ,  1951, and provided a u t h o r i t y  f o r  t h e  Wilkinson f i r m  t o  

c o n t i n u e  p r o s e c u t i o n  of t h e  Nez Perce  c l a i m  under t h e  Simmons c o n t r a c t  

a f ter  t h e  d e a t h  of M r .  Simmons. 

C. The Simmons c o n t r a c t  was r e p l a c e d  w i t h  a new c o n t r a c t ,  

a s s i g n e d  Symbol 14-20-0650 No. 977, d a t e d  January 7 ,  1961, t h a t  t h e  

Nez P e r c e  T r i b e  en te red  i n t o  wi th  t h e  law f i r m  of Wilkinson, Cragun 6 

Barker .  T h i s  c o n t r a c t  was approved on October 16 ,  1961, f o r  an  i n i t i a l  

term of 1 0  y e a r s ,  e f f e c t i v e  a s  of January 7 ,  1961. A? ex tens ion  of t h i s  

c o n t r a c t ,  e f f e c t i v e  January 1, 1971, f o r  a pe r iod  of two y e a r s  w a s  
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approved on October 13, 1970. In regard to attorneys' compensation, 

the contract provides that the attorneys shall receive compensation 

for services rendered, which shall be wholly contingent upon and out of 

any recovery for the Tribe, whether by way of judgment or settlement by 

compromise, in an amount not to exceed 10 percent of such recovery or 

settlement. Provisions are included for the estate of Kenneth R. L. 

Simmons, deceased, to receive an equitable share out of such compensation 

for services performed in this case by Mr. Simmons prior to his death on 

April 13, 1953. 

3. Statutory Provisions on Fees. Section 15 of the Indian Claims 

Commission Act (60 Stat. 1049, 1053), under which the claim in this 

case was prosecuted, contains the following provisions pertaining to 

the allowance of attorneys' fees: 

"Sec. 15 . . . The fees of such attorney or 
attorneys for all services rendered in prosecuting 
the claim in question, whether before the Commission 
or otherwise, shall, unless the amount of such fees 
is stipulated in the approved contract between the 
attorney or attorneys and the claimant, be fixed by 
the Commission at such amount as the Commission, in 
accordance with standards obtaining for prosecuting 
similar contingent claims in courts of law, finds 
to be adequate compensation for senrices rendered 
and results obtained, considering the contingent 
nature of the case, . . .; but the amount so fixed 
by the  omm mission, exclusive of reimbursements for 
actual expenses, shall not exceed 10 per centum of 
the amount recovered in any case. . . . 11 

4 -  Requested Fee. The petition of the attorney of record requests 

allowance of $355,000.00 for the attorneys' fee, an amount equal to 10 

percent of the final award to the Nez Perce plaintiff. 
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5 .  Response of Defendant. The d e f e n d a n t ' s  r esponse  t o  t h e  p e t i t i o n  

by the  a t t o r n e y  of record  was i n  t h e  form of a l e t t e r  da ted  March 1 0 ,  

1972, which r e a d s  i n  p a r t  a s  fo l lows :  

"Re: Nez Perce  Tr ibe  o f  I n d i a n s  V .  

United S t a t e s ,  Docket No. 175, 
b e f o r e  t h e  Ind ian  Claims 
Commission. 

"In response t o  t h e  p e t i t i o n  f o r  award of a t t o r n e y s '  
f e e s  f i l e d  i n  t h e  above-ent i t led  c a s e  on February 7 ,  1972, 
we asked t h e  S o l i c i t o r  of '  t h e  Department o f  t h e  I n t e r i o r  
f o r  a n  e x p r e s s i o n  of h i s  views i n  connec t ion  w i t h  t h e  
a p p l i c a t i o n  f o r  a t t o r n e y s '  f e e s .  

"There a r e  enclosed a copy of t h e  l e t t e r  d a t e d  
March 6 ,  1972 from t h e  Assoc ia te  S o l i c i t o r  of I n d i a n  
A f f a i r s  w i t h  a memorandum from t h e  Deputy Commissioner 
of I n d i a n  A f f a i r s  d a t e d  February 28, 1972. 

"You are a l s o  advised t h a t  t h i s  Department t a k e s  no 
p o s i t i o n  w i t h  r e f e r e n c e  t o  t h e  amount claimed as a t t o r n e y s '  
f ees . "  

The le t ter  from t h e  Assoc ia te  S o l i c i t o r  of I n d i a n  A f f a i r s  and t h e  

memorandum from t h e  Deputy Commissioner of I n d i a n  A f f a i r s  i n d i c a t e d  

t h a t  n e i t h e r  t h e  Department of t h e  I n t e r i o r  n o r  t h e  Bureau of I n d i a n  

A f f a i r s  had s u f f i c i e n t  d e t a i l e d  knowledge t o  make a recommendation 

as t o  t h e  amount of compensation earned by t h e  a t t o r n e y s  i n  t h i s  

case. The let ter  from t h e  A s s o c i a t e  S o l i c i t o r  concludes  by s t a t i n g :  

I1 Although we are t h e r e f o r e  no t  i n  a p o s i t i o n  t o  make 
a p o s i t i v e  recommendation wi th  r e s p e c t  t o  t h e  amount 
of t h e  a t t o r n e y  f e e  which should be  a l lowed,  we are 
aware of no th ing  t o  cause us t o  recommend t h a t  you 
o b j e c t  t o  t h e  al lowance of t h e  1 0  percen t  f e e  reques ted  
by t h e  t r i b a l  a t t o r n e y s . "  
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6.  Notice t o  Tribe. A n o t i c e  of the f i l i n g  of the p e t i t i o n  f o r  

allowance of an a t to rneys '  f e e  was mailed t o  M r .  Richard A .  Halfmoon, 

Chairman of the  Nez Perce T r i b a l  Executive Committee, on February 8 ,  

1972, by the Deputy Clerk of the  Commission. No response t o  t h i s  

n o t i c e  was received. 

Because the  Confederated Tr ibes  of ,the ~ o l v i l l e  Reservation as 

representa t ive  of t he  Joseph Band of the  Nez Perce Tr ibe  w i l l  s h a r e  i n  

t he  judgment funds i n  t h i s  case ( see  f inding 7 below, and the  Act of 

A p r i l  24, 1961 (Public  Law 87-24, 75 S t a t .  45) ) ,  t h e i r  Business Council  

was n o t i f i e d  of t he  p e t i t i o n  f o r  allowance of an a t to rneys '  f e e  by 

l e t t e r  of February 16,  1972, from Wilkinson, Cragun & Barker. This  

l e t t e r ,  a copy of which was suppl ied  f o r  t he  record,  included a copy 

of t h e  p e t i t i o n  by the  a t torney  of record toge ther  wi th  a  copy of t h e  

above-mentioned statement i n  support  thereof .  Among o t h e r  t h i n g s ,  t h e  

l e t t e r  s t a t ed :  

11 I f  t he re  a r e  any comments on the  P e t i t i o n  o r  
Statement which you f e e l  deservementioning,  you should 
put them i n  wr i t i ng  d i r e c t l y  t o  t he  Indian  Claims 
M s s i o n .  " 

No response t o  t h i s  no t i ce  was.received.  

7. Services.  - I n  the prepara t ion  and prosecut ion of t h i s  c a s e ,  

t h e  a t torneys  d id  extensive research  t o  e s t a b l i s h  t h e  a b o r i g i n a l  

holdings of t h e  Nez Perce Tribe. The o r i g i n a l  p e t i t i o n  on behalf  of t h e  

Nez Perce Tribe was f i l e d  with t h e  Commission by M r .  Kenneth R. L. Simmons 

on Ju ly  30, 1951. . Three claims founded on a l l e g a t i o n s  of land  ces s ions  t o  
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the United States for unconscionable consideration were asserted in 

this petition. 

The first claim was for additional compensation for lands ceded by 

the Treaty of June 11, 1855, ratified by the Act of March 8, 1859 ( 1 2  

Stat. 957). This is the claim now involved in this docket. 

The second claim was for additional compensation for lands within 

the reservation established under the 1855 Treaty that were ceded by 

the Treaty of June 9, 1863, ratified by the Act of April 17, 1867 (14 

Stat. 647). This claim was later assigned Docket NO. 1754 and was 

disposed of by a final judgment in favor of the plaintiff in the sum 

of $4,157,605.06 entered in Docket No. 175-A in accordance with a 

compromise settlement agreement between the parties on June 17, 1960 

(8 Ind. C1. Comm. 759-780). 

The third claim was for additional compensation for lands ceded by 

the Agreement of May 1, 1893, approved by the Act of August 15, 1894 

(28 Stat. 286, 326-332). This claim was later severed and assigned 

Docket No. 175-B in which it is pending before the Commission. 

On July 31, 1951, the next day after the filing of the petition 

assigned Docket No. 175, a petition was filed by I. S. Weissbrodt and 

others for certain named individuals resident on the Colville Reservation 

in the State of Washington as representatives of the Nez Perce Tribe. 

This petition, assigned Docket No. 180, contained claims identical to 

the first two claims mentioned above in the original petition in Docket 

No. 175. In addition to those claims, it also contained a claim for 



damages f o r  t respasses  by non-Indians upon the Nez Perce Reservation 

es tab l i shed  under the 1855 Treaty and the unlawful removal of gold 

from the reserva t ion  lands by t r e spas se r s .  This claim was l a t e r  

separated from Docket No. 180 and assigned Docket No. 180-A by t h e  

Commission's order of May 1, 1953. It was disposed of by a f i n a l  judgment 

i n  the  sum of $3,000,000.00 entered i n  Docket No. 180-A on J u l y  5 ,  1960. 

Upon commencement of the  prosecution of the  claims i n  Docket NOS. 

175 and 180, c o n f l i c t  r e su l t ed  from the  i d e n t i c a l  claims a s s e r t e d  i n  

both dockets.  After a s e r i e s  of Commission proceedings and nego t i a t i ons  

between counsel,  the  a t torneys  and the p l a i n t i f f s  involved i n  t h e  two 

dockets entered i n t o  an agreement i n  1956 t o  con t ro l  t he  f u t u r e  

prosecut ion of the claims covered i n  both dockets,  which agreement was 

approved by the Commissioner of Indian Af fa i r s  on September 6 ,  1956. A 

copy was f i l e d  with the  Commission. Among o the r  th ings ,  t h i s  agreement 

r e s u l t e d  i n  the  el iminat ion of the  prosecution of d u p l i c a t e  c la ims ,  and, 

i n  respec t  t o  the i d e n t i c a l  land claims i n  Docket Nos. 175 and 180, t h e  

assignment t o  the Wilkinson f i rm of the exclusive r i g h t  and r e s p o n s i b i l i t y  

of prosecuting those claims, such prosecution t o  be con t ro l l ed  i n  a l l  

r e spec t s  by the  a t torney  cont rac t  between the  Wilkinson f i rm  and t h e  

Nez Perce Tribe,  with claims counsel f o r  the Confederated Tr ibes  of t h e  

C o l v i l l e  Reservation serving a s  of counsel i n  t h i s  prosecut ion.  Provis ions  

f o r  t h e  sharing by the  Indian claimants of any judgments recovered on 

these  i d e n t i c a l  claims and the  sharing of the cos t  of r e l a t e d  a t to rneys '  

f e e s  and expenses were included i n  the agreement. 
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I n  consonance w i t h  t h e  aforement ioned 1956 agreement,  and w i t h  

t h e  agreement of counsel  f o r  a l l  p a r t i e s ,  defendant  inc luded ,  t h e  

Commission i s s u e d  a c o n s o l i d a t i o n  and severance  o r d e r  on December 4 ,  1 9 5 7 ,  

t h a t  e f f e c t e d ,  among o t h e r  t h i n g s ,  t h e  s e v e r i n g  from t h e  o r i g i n a l  p e t i t i o n s  

i n  Docket Nos. 175 and 180 and t h e  combining i n t o  one s u i t  of t h e  i d e n t i c a l  

l and  c la ims under t h e  1855 T r e a t y ,  such s u i t  t o  be f i l e d  i n  an amended 

p e t i t i o n  ass igned  Docket No. 175; t h e  s e v e r i n g  from t h e  o r i g i n a l  p e t i t i o n s  

i n  Docket Nos. 175 and 180 and t h e  combining i n t o  one s u i t  of t h e  i d e n t i c a l  

l and  c la ims under t h e  1863 T r e a t y  t o  be s e t  f o r t h  i n  a s e p a r a t e  p e t i t i o n  

ass igned  Docket No. 175-A; t h e  s e v e r i n g  from t h e  o r i g i n a l  p e t i t i o n  i n  

Docket No. 175 of t h e  land c la im under t h e  1893 Agreement t o  be s e t  f o r t h  

i n  a s e p a r a t e  p e t i t i o n  ass igned  Docket No. 175-B; and t h e  d i s m i s s a l  of 

t h e  o r i g i n a l  p e t i t i o n s  i n  Docket Nos. 175 and 180. Another p e t i t i o n  

was subsequent ly  f i l e d  i n  Docket No. 175 f o r  t h e  Nez Perce  T r i b e  of 

I n d i a n s  denominated as "SEVERED AND AWhQED PETITION (Claim of Unconscionable 

Cons idera t ion  f o r  Cession of Lands under T r e a t y  of June 11, 1855, R a t i f i e d  

by Act of March 8 ,  1859, 12 S t a t .  957, I1 Kapp. 702)". 

During May 1962 a t r i a l  was he ld  b e f o r e  t h e  Commission i n  t h e  newly 

d e s i g n a t e d  Docket No. 175 on i s s u e s  involved i n  t h e  q u e s t i o n  of t h e  e x t e n t  

o f  t h e  area t o  which the  Nez P e r c e  T r i b e  had a b o r i g i n a l  t i t l e .  The 

Commission's d e c i s i o n  on those  i s s u e s  was e n t e r e d  on March 21, 1967 (18 

Ind.  C 1 .  Comm. 1-131). 
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While at tempting t o  s e t t l e  t he  claim and, a t  t h e  same t ime,  

Preparing f o r  t r i a l  on va lua t ion  and  ons side ration i s s u e s ,  the a t t o r n e y s  

f i l e d  a motion on September 2 2 ,  1970, f o r  p a r t i a l  summary judgment f o r  

t h e  p l a i n t i f f  i n  advance of t he  va lua t ion  t r i a l  on two s i g n i f i c a n t  

i s sues  r e l a t i n g  t o  considerat ion under the  1855 Trea ty .  This motion was 

f i l e d  by the  a t t o rneys  i n  order  t o  ob t a in  a l e g a l  r e s o l u t i o n  of those  i s s u e s  

i n  the  hope of consummating a s e t t l emen t ,  o r  of expedi t ing  t he  t r i a l ,  of 

t he  remaining i s sues .  The Commission i ssued  an op in ion  and o rde r  on 

February 18,  1971, grant ing i n  p a r t  and denying i n  p a r t - t h e  motion f o r  

p a r t i a l  summary judgment (24 Ind. C1 .  Comm. 429-449). 

Thereaf te r ,  although prepared t o  proceed t o  t r i a l ,  t he  p a r t i e s  

reached agreement on a compromise se t t l ement  of t h e  case r equ i r ing  t h e  

e n t r y  of a f i n a l  award i n  favor  of t h e  Nez Perce p l a i n t i f f  i n  t h e  amount 

of $3,550,000.00. The a t to rneys  rendered the  u sua l  admin i s t r a t i ve  and 

l e g a l  s e r v i c e s  i n  gaining approval of t he  se t t l ement  by t h e  Nez Perce  

T r ibe  of Idaho, t h e  Confederated Tr ibes  of the  C o l v i l l e  Reservat ion a s  

r ep re sen t a t i ve  of t he  Joseph Band of t he  Nez Perce Tr ibe ,  t h e  Department 

of the I n t e r i o r  and t h i s  Commission. On August 25, 1971, t h e  Commission 

en te red  i n  Docket No. 175 its f ind ings  of f a c t  on t h e  compromise s e t t l e m e n t  

and f i n a l  award i n  favor  of the  p l a i n t i f f  i n  t he  sum of $3,550,000.00 

(26 Ind. C l .  Comm. 177-192). The en t ry  of t h i s  award climaxed more t han  

20 years  of l e g a l  s e rv i ce s  rendered i n  behalf of t he  p l a i n t i f f .  

Although t h e  claim under the  1855 Treaty was included i n  two s e p a r a t e  

o r i g i n a l  p e t i t i o n s  t h a t  were s epa ra t e ly  prosecuted f o r  some t i m e  by two 








