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BEFORE THE I N D I A E  CLAIMS C O M S S I O N  

THE C-ADD0 T R I B E  O F  OUAHOMA, I N  I T S  OWN 
RIGHT A\Q DAN MADRANO, LLOYD TOUNWIN AKD 
ANDREW DiVLAP ON RELATION O F  THE CADDO 
T K B 6  OF I N D I A N S  AXE THE CADDO T R I B E  O F  
OKLAHOhiA EACH ON BEHALF O F  OTHERS 
SIMILARLY SITUATED AYD ON BEHALF O F  THE 
CADDO T R I B E  M D  VARIOUS BANDS AKD GROUPS 
O F  EACH O F  THEM COKPRISING THE CADDO 
T R I B E  .AND NATIOK,  

P l a i n t i f f s ,  

THE ALABAMA-COUSHATTA I N D I A N S  O F  TEXAS 
and t h e  COUSHATTA I N D I A N S  O F  LOUISIANA,  

Intervenors ,  

THE W I C H I T A  I N D I A N  T R I B E  O F  OKLAHOMA Ah'D 
BANDS AND GROUPS Ic?lICH HAVE BEEN OR WHICH 
ARE A F F I L I A T E D  WITH THE W I C H I T A  INDIAN 
T R I B E  O F  OKLAHOPIA, INCLUDING BUT NOT 
L I M I T E D  TO THE WICHITA,  WACOS, KEECHIS  
AND TOWACONIES , 

Second Intervenors,  

TONKAWA T R I S E  O F  I N D I A N S  O F  OKLAHOMA 
a m a l g a m a t e d  w i t h  a n d  successors i n  
in te res t  t o  t he  TEXAS TONKAWA T R I B E  and 
the  TEXAS LIPAN T R I B E  and t h e  TEXAS 
KARANKAWA T R I B E ,  

T h i r d  In te rvenors ,  
v. 

THE U N I T E D  STATES AMERICA, 

D e f e n d a n t ,  

THE CHEROKEE NATION O F  OKLAHOMA, f o r  a n d  on 
behalf of t he  Texas C h e r o k e e  B a n d ,  

T h i r d  ~ p ~ l i c a n t s  f o r  
In te rvent ion .  

D e c i d e d :  M a r c h  8 ,  1 9 7 2  

A p p e a r a n c e s  : 

R o d n e y  J. E d w a r d s ,  A t t o r n e y  f o r  t h e  
P l a i n t i f f s .  

A l a n  H .  M i n t e r  a n d  J i m  D .  B o w m e r ,  A t t o r n e y s  
f o r  t h e  Intervenors .  

O m e r  L u e l l e n ,  A t t o r n e y  f o r  t h e  S e c o n d  
Intervenors .  
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Tom Diamond, At torney f o r  the  Third 
I n t e r v e n o r s .  J.  J.  Bowden was on t h e  
b r i e f .  

Bernard M. S i s s o n ,  w i t h  whom was Mr. 
A s s i s t a n t  At torney General  Kent F r i z z e l l ,  
At torneys  f o r  t h e  Defendant. 

Paul M .  N i e b e l l ,  At torney f o r  t h e  Th i rd  
Appl icants  f o r  I n t e r v e n t i o n .  

OPINION OF THE CO?IMISSION 

Commissioner Yarborough d e l i v e r e d  t h e  opinion of t h e  Commission. 

The Cherokee Nation of Oklahoma f o r  and on behalf  of t h e  Texas 

Cherokee Band has moved f o r  l eave  t o  i n t e r v e n e  i n  t h e  proceedings  under 

t h e  above-captioned docket p r e s e n t l y  b e f o r e  t h e  Commission. It i s  

a l l e g e d  t h a t  t h e  Texas Cherokee Band i s  a c o n s t i t u e n t  p a r t  of t h e  Cherokee 

Nat ion of Oklahoma. 

I n  t h e  proceedings under Docket No. 26, 2 Ind.  C1. Corm. 516 (1953) , 

t h e  Commission dismissed a claim brought  by "The Texas-Cherokees and 

A s s o c i a t e  Bands, on t h e  r e l a t i o n  of W. W. Keeler, Homer L. Smith,  Frank M. 

C a r r ,  Pau l  Johnson and Joe Rogers, members of i t s  Execut ive  Committee." 

T h i s  c la im was brought f o r  t h e  va lue  of 1,640,000 a c r e s  of l a n d  i n  e a s t -  

c e n t r a l  Texas (surrounding t h e  p r e s e n t  c i t y  of Ty le r )  t i t l e  t o  which was 

a l l e g e d  t o  have been granted t h e  I n d i a n s  by t h e  governments of S p a i n ,  Mexico 

and,  later ,  t h e  Republic of Texas, and from which i t  was a l l e g e d  t h a t  t h e  

Texas-Cherokees and Associa te  Bands were d r i v e n  i n t o  Oklahoma i n  1839 by 

m i l i t a r y  f o r c e s  of t h e  Republic of Texas. The c la im i n  Docket No. 26 

was dismissed on the grounds t h a t  (1) t h e  e n t i t y  represen ted  by t h e  p l a i n t i f f s  

t h e r e i n  d i d  n o t  c o n s t i t u t e  a  t r i b e ,  band o r  o t h e r  i d e n t i f i a b l e  group 
r 
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w i t h i n  the  meaning o f  s e c t i o n  2 of the  Ind ian  Claims Commission Act ,  60 

S t a t .  1049, 1050, and ( 2 )  t h e r e  could be no recovery ,  i n  any c a s e ,  a g a i n s t  

the  United S t a t e s  f o r  t h e  t a k i n g  of  Ind ian  lands  by the  Republic of Texas. 

A n o t i c e  of appea l  w a s  f i l e d  bu t  l a t e r  withdrawn. On May 25 ,  1954, the  

Commission, pursuan t  t o  s e c t t o n  2 1  of t h e  Ind ian  Claims Commission A c t ,  

60 S t a t .  1055, submi t t ed  i t s  r e p o r t  t o  Congress t h a t  proceedings  had been 

f i n a l l y  concluded under Docket No. 26. 

The c la im a s s e r t e d  by t h e  t h i r d  a p p l i c a n t s  f o r  i n t e r v e n t i o n  i n  Docket 

226 i n v o l v e s  t h e  same l a n d s  and i s  based upon the  same a c t s  of expu ls ion  

by t h e  f o r c e s  of t h e  Republic of Texas. The two c la ims d i f f e r  i n  two 

r e s p e c t s ;  f i r s t ,  t h e  p r e s e n t  c la im c o n t a i n s  a l l e g a t i o n s  of a b o r i g i n a l  

t i t l e  whi le  t h e  former a l l e g e d  recognized t i t l e  and,  second,  t h e  former 

c l a i m  was brought  by t h e  Texas Cherokee Band whi le  t h e  p r e s e n t  motion i s  

made by t h e  Cherokee Nation on behalf  of t h e  Texas Cherokee Band. 

It i s  t h e  Commissionls op in ion  t h a t  t h e  claim of t h e  t h i r d  a p p l i c a n t s  

f o r  i n t e r v e n t i o n  i s  bar red  by reason of t h e  o p e r a t i o n  of s e c t i o n  2 2 ( b )  of 

t h e  I n d i a n  Claims Commission Act,60 S t a t .  1055, which s t a t e s  as f o l l o w s :  

A f i n a l  de te rmina t ion  a g a i n s t  a c la imant  made and 
r e p o r t e d  i n  accordance wi th  t h i s  Act s h a l l  f o r e v e r  b a r  
any f u r t h e r  c la im o r  demand a g a i n s t  t h e  United S t a t e s  
a r i s i n g  o u t  of t h e  m a t t e r  involved i n  t h e  con t roversy .  

The term "mat ter  i n  controversy"  (o r  "matter  i n  d i spu te" )  h a s  been 

d e f i n e d  t o  mean " the  s u b j e c t  of t h e  l i t i g a t i o n ,  t h e  m a t t e r  upon which 

t h e  a c t i o n  is  brought and i s s u e  i s  jo ined  . . . ." Smith v. Adams, 130 

U.S. 167, 175 (1889). The m a t t e r  upon which t h e  a c t i o n  was brought  i n  

Docket No. 26 was t h e  l i a b i l i t y  of t h e  United S t a t e s  f o r  t h e  t a k i n g  by 
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t h e  Republic of Texas of t h e  lands  a l l e g e d l y  owned and occupied by t h e  

Ind ians .  The motion f o r  i n t e r v e n t i o n  i n  Docket No. 226 c l e a r l y  i n v o l v e s  

t h e  same s u b j e c t ,  l i a b i l i t y  f o r  t h e  l a n d s  a l l e g e d l y  taken by t h e  Republ ic  

of Texas. D i f f e r i n g  a l l e g a t i o n s  a s  t o  the  n a t u r e  of che t i t l e  claimed 

do n o t  a l t e r  t h e  i d e n t i t y  of s u b j e c t  m a t t e r  of t h e  two c la ims.  

We conclude,  t h e r e f o r e ,  t h a t  t h e  m a t t e r  i n  controversy here  i s  t h e  same 

a s  i n  t h e  p rev ious ly  dismissed Docket No. 26 and t h a t ,  pursuant  t o  s e c t i o n  

22(b) of our  Act ,  the  Commission i s  wi thou t  j u r i s d i c t i o n  t o  a d j u d i c a t e  t h e  

c la im of t h e  t h i r d  q q l i c a n t s  f o r  i n t e r v e n t i o n .  We f u r t h e r  conclude t h a t  

t h e  c la imant  p a r t i e s  a r e  no t  d i f f e r e n t  merely because t h e  p r e s e n t  motion 

is  made by t h e  Cherokee Nation on b e h a l f  of t h e  Texas Cherokees. See 

Restatement of Judgments 585 (1942). 

An o r d e r  w i l l  be entered today denying t h e  motion of t h e  t h i r d  

a p p l i c a n t s  f o r  i n t e r v e n t i o n .  

We concur: 

M. Vance, Commissio e r  9. 




