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BEFORE TKE I N D I A N  CLAIMS COMMISSION 

THE SIOUX NATION, ET AL. , 1 
1 

P l a i n t i f f s ,  1 
1 

v. 1 
1 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant. 1 

Docket No. 7 4  

Decided: March 8, 1972 

Appearances: 

Arthur Lazarus ,  J r . ,  Will iam Howard 
Payne, and Marvin J .  Sonosky, At torneys  
f o r  P l a i n t i f f s .  

Craig A. Decker, w i t h  whom was M r .  
A s s i s t a n t  At torney General  Sh i ro  
Kashiwa, At torney f o r  Defendant.  

OPIhTION OF THE COMMISSION 

Commissioner Vance d e l i v e r e d  t h e  op in ion  of t h e  Commission. 

The p l a i n t i f f s  i n  Docket No. 74 have f i l e d  a motion r e q u e s t i n g  

l e a v e  of t h e  Commission t o  f i l e  amendments t o  t h e i r  p e t i t i o n .  The 

proposed amendments p resen t  an a l t e r n a t i v e  theory  of recovery  based 

on t h e  Commission's d e c i s i o n  of December 2 ,  1970, Sioux Nat ion  V. 

United S t a t e s ,  Dockets 74, e t  a l . ,  24 Ind.  C 1 .  Comm. 147. I n  t h a t  

d e c i s i o n  t h e  Commission he ld  t h a t  t h e  "Sioux o r  Dahcotah Hat ion,"  

i n  which t h e  United S t a t e s  recognized t i t l e  t o  a v a s t  t r a c t  of l and  

w e s t  and s o u t h  of the  Missouri  R iver ,  was composed of t h e  Teton and 

Yankton d i v i s i o n s  of Sioux; and t h a t  t h e  Tetons  he ld  a n  undivided 83% 

i n t e r e s t  i n  t h e  S i o w  For t  Laramie l a n d ,  and t h e  Yanktons h e l d  a n  
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undiv ided  17% i n t e r e s t  i n  t h a t  l and .  Under t h e  proposed  amendments, 

t h e  p l a i n t i f f s  c l a i m  t h a t  by i t s  r ecogn iz ing  t i t l e  i n  t h e  "Sioux o r  

Dahcotah N a t i o n , "  a s  t h a t  term was i n t e r p r e t e d  by t h e  Commission, t h e  

Un i t ed  S t a t e s  dep r ived  t h e  p l a i n t i f f s '  a n c e s t o r s  of 17% of t h e i r  

a b o r i g i n a l  l a n d s .  The amendments r e q u e s t  t h a t  t h e  p l a i n t i f f s  be 

compensated f o r  t h e s e  l a n d s  l o s t  i n  1851. 

The d e f e n d a n t  o b j e c t s  t o  t h e  proposed amendments on s e v e r a l  g rounds ,  

t h e  pr imary  one be ing  t h a t  t h e  amendnents p r e s e n t  a new c l a i m  which is  

b a r r e d  by t h e  Commission's s t a t u t e  of l i m i t a t i o n s .  S e c t i o n  1 2  of  t h e  

I n d i a n  C l a i m s  Commission Act ,  25 U.S.C. 5 70k (1970) ,  b a r s  a l l  claims 

e x i s t i n g  p r i o r  t o  August 13 ,  1946, b u t  n o t  p r e s e n t e d  t o  t h e  Commission 

by August 13 ,  1951. The c l a im p resen ted  i n  t h e  proposed  amendments c a n  

e scape  t h i s  s t a t u t o r y  b a r  o n l y  i f  i t  r e l a t e s  back  t o  t h e  o r i g i n a l  

p e t i t i o n  f i l e d  i n  t h i s  docket  on August 15 ,  1950. 

The Cour t  of Claims d i s c u s s e d  t h e  i s s u e  of when a c l a i m  added  by 

amendment r e l a t e s  back t o  t h e  o r i g i n a l  p e t i t i o n  i n  Snoqualmie T r i b e  of  

I n d i a n s  v. Un i t ed  S t a t e s ,  178 C t .  C 1 .  570,  372 F.2d 9 5 1  (1967) ( a f f ' g  i n  

part ,  r e v ' g  i n  p a r t ,  Docket 93 ,  15 Ind.  C 1 .  Cornm. 267 (1965) ) .  The c o u r t  

s t a t e d  t h a t  t h e  t e s t  is whether  t h e  Government r e c e i v e d  s u f f i c i e n t  n o t i c e  

of t h e  c l a im.  I d .  a t  587, 372 F.2d a t  960. The Commission's i n q u i r y  - 
shou ld  t h e r e f o r e  " focus  on t h e  n o t i c e  g iven  by t h e  g e n e r a l  f a c t  s i t u a t i o n  

set  f o r t h  i n  t h e  o r i g i n a l  p leading ."  I d .  The Government w i l l  have  - 

r e c e i v e d  s u f f i c i e n t  n o t i c e  i f  t h e  c la im i n  t h e  amended p e t i t i o n  a r o s e  
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ou t  of t h e  conduct,  t r a n s a c t i o n ,  o r  occur rence  s e t  o u t  i n  t h e  o r i g i n a l  
1 / - 

p e t i t i o n .  - Id .  

The o r i g i n a l  p e t i t i o n  f i l e d  i n  Docket 74 appears  t o  s e t  f o r t h  t h e  

fo l lowing :  

(1)  An a l l e g a t i o n  t h a t  t h e  Sioux had aboriginal t i t l e  t o  an a r e a  

cover ing a l l  o r  p a r t s  of seven s t a t e s ,  which a r e a  inc luded  t h e  Sioux 

F o r t  Laramie l and ;  

(2)  An a l l e g a t i o n  t h a t  t h e  United S t a t e s  recognized t h e  t i t l e  of 

t h e  Sioux t o  a  p o r t i c n  of t h a t  a r e a  by t h e  F o r t  Laramie T r e a t y  of 

September 17,  1851, 11 S t a t .  149; 

(3)  A r e c i t a t i o n  of t h e  p r o v i s i o n s  of t h e  T r e a t y  of A p r i l  29, 1868, 

15 S t a t .  635; and 

( 4 )  A r e c i t a t i o n  of t h e  p r o v i s i o n s  of t h e  Act of February 28, 1877, 

19 S t a t .  254. 

The g e n e r a l  f a c t  s i t u a t i o n  s e t  f o r t h  i n  t h e  o r i g i n a l  p l e a d i n g  is  t h a t  

t h e  Sioux had t i t l e  t o  a  l a r g e  a r e a  of l and ,  and t h a t  t h e  Uni ted S t a t e s ,  

by means of t r e a t y  and a c t  of Congress, wrongfu l ly  depr ived  t h e  Sioux 

of t h e  g r e a t e r  p o r t i o n  of t h i s  land.  The c l a i m  p r e s e n t e d  i n  t h e  

proposed amendments is t h a t  t h e  United S t a t e s ,  by means of t h e  F o r t  

Laramie T r e a t y ,  supra ,  wrongfully depr ived t h e  Sioux of a  p o r t i o n  of 

t h e i r  a b o r i g i n a l  lands .  The t r a n s a c t i o n  which gave rise t o  t h i s  

11 T h i s  n o t i c e  requirement is r e f l e c t e d  i n  Rule 13(c )  of t h e  ~omrniss ion ' s  - 
General  Rules  of Procedure which s t a t e s :  

kThenever the  claim o r  de fense  a s s e r t e d  i n  t h e  amended 
p l e a d i n g  a r o s e  o u t  of the  conduct,  t r a n s a c t i o n ,  o r  o c c u r r e n c e  
set f o r t h  o r  at tempted t o  be s e t  f o r t h  i n  t h e  o r i g i n a l  p l e a d i n g ,  
t h e  amendment r e l a t e s  back t o  t h e  d a t e  of t h e  o r i g i n a l  p l e a d i n g .  
(25 C.F.R. 1 503.13(c) (1968)). 
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claim--the F o r t  Laramie Treaty--was p leaded i n  t h e  o r i g i n a l  p e t i t i o n .  

The conduct which gave r i s e  t o  t h e  c la im-- tha t  t he  Uni ted  S t a t e s  w r o n g f u l l y  

d e p r i v e d  t h e  S i o ~ x  o f  t h e i r  land-- i s  t h e  sane  a s  t h a t  p l eaded  i n  t h e  

o r i g i n a l  p e t i t i o n .  Cf. Uni ted  S t a t e s  v .  Nor thern  P a i u t e  N a t i o n ,  183 

C t .  C 1 .  321, 329,  393 F.2d 786, 791 (1968) (aff'g, Docket 8 7 ,  16  I n d .  C 1 .  

Comm. 215 (1965) ) .  It i s  o u r  opin%on t h a t  t h e  o r i g i n a l  p e t i t i o n  i n  Docket  

74 p l aced  t h e  de fendan t  on n o t i c e  t h a t  t he  p l a i n t i f f s  might  expand t h e i r  

c l a i m  t o  i n c l u d e  l a n d s  l o s t  under t h e  F o r t  Laramie T r e a t y .  T h e r e f o r e  

t h e  proposed amendments r e l a t e  back t o  t h e  o r i g i n a l  p e t i t i o n ,  and the 

c l a i m  s t a t e d  i n  t h e s e  amendments was "presented '1 t o  t h e  Commission p r i o r  

t o  August 1 3 ,  1951.  

The de fendan t  a l s o  asserts t h a t  t h e  c l a im p r e s e n t e d  i n  t h e  proposed  

amendments is o u t s i d e  t h e  scope  of t h e  Cour t  of  C l a i m s  r enand  o r d e r  o f  

November 5 ,  1958. I n  t h a t  o r d e r  t h e  c o u r t  vaca t ed  i t s  judgment of  

a f f i r m a n c e  of t h e  Commission's o r d e r  of  d i s m i s s a l  of  Dccket  74 (S ioux  

T r i b e  of I n d i a n s  v .  Un i t ed  S t a t e s ,  146 F.  Supp. 229 (1956) ( a f f  ' g ,  Docket  

74 ,  2  Ind .  C 1 .  Comm. 646 (1954))  and remanded t h e  c a s e  t o  t h e  Commission 

t o  de t e rmine :  

(1) whether  t h e  c l a i m a n t  I n d i a n  t r i b e s  a r e  e n t i t l e d  
on t h e  b a s i s  o f  t h e  s t a t e m e n t s  made i n  s u p p o r t  of  t h e  
above mot ions  t o  have  the  proof  i n  t h i s  c a s e  r e o p e n e d ,  
and (2)  i f  s o ,  t o  r e c e i v e  t h e  a d d i t i o n a l  proof  s o u g h t  
t o  be  o f f e r e d  and on t h e  b a s i s  t h e r e o f ,  t o g e t h e r  w i t h  
t h e  r eco rd  a l r e a d y  made, r e c o n s i d e r  i t s  p r i o r  d e c i s i o n  
i n  t h i s  m a t t e r .  (Sioux T r i b e  of I n d i a n s  v.  U n i t e d  
S t a t e s ,  App. Xo. 4-55 (Ct. C l . ,  Nov. 5, 1 9 5 5 ) ) .  
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See g e n e r a l l y  Sioilx T r i b e  of I n d i a n s  v .  United S t a t e s ,  182 C t .  C 1 .  912 

( 1 9 5 8 ) .  The s ta tements  which t h e  p l a i n t i f f s  made i n  s u p p o r t  of t h e i r  

motion i n  t h e  c o u r t  t o  v a c a t e  and remand the  c a s e  t o  t h e  Commission were 

(1) t h a t  because of i n e f f e c t i v e  and inadequate  counsel  t h e i r  c l a i m s  had 

been decided by t h e  Commission on t h e  b a s i s  of an incomplete  r e c o r d ,  

(2) t h a t  the  Commission e r r e d  i n  no t  independently i n v e s t i g a t i n g  t h e i r  

c la ims ,  (3)  t h a t  some of t h e   omission's f i n d i n g s  of f a c t  were n o t  

suppor ted by any evidence,  and (4)  t h a t  p l a i n t i f f s 1  r i g h t s  shou ld  n o t  

be  p re jud iced  by an erroneous  concess ion of f a c t  by ~ l a i n t i f f s '  p r i o r  

counsel .  On the  b a s i s  of t h e s e  s t a t e m e n t s  t h e  C o m i s s i c n ,  on November 1 9 ,  

1958, reopened the  proof i n  t h e  c a s e  and announced t h a t  i t  would r e c o n s i d e r  

i ts  prev ious  d e c i s i o n .  The t h i r t e e n  y e a r s  which have e l a p s e d  s i n c e  t h a t  

o r d e r ,  i n  which t ime the  Commission h a s  t r i e d  t h e  t i t l e  and v a l u e  phases  

i n  b o t h  Dockets 74 and 74-By make i t  e v i d e n t  t h a t  t h e  Commission h a s  

recons idered  its o r d e r  of d i s m i s s a l  of A p r i l  5, 1954, and h a s  found i t  

t o  be erroneous .  The Commission h a s  never considered t h e  c o u r t ' s  remand 

o r d e r  t o  i n  any way l i m i t  t h e  commission's a u t h o r i t y  t o  f u l l y  a d j u d i c a t e  

t h e s e  dockets .  It i s  c l e a r  t h a t  t h a t  o r d e r  allowed t h i s  Commission t o  

recons ider  i t s  order  of d i s m i s s a l  n o t  o n l y  wi th  r e s p e c t  t o  t h e  t h r e e  

c la ims express ly  s t a t e d  i n  t h e  p l a i n t i f f s '  memorandum i n  s u p p o r t  of t h e i r  

motion t o  vaca te  and remand b u t  a l s o  w i t h  r e s p e c t  t o  any o t h e r  c l a i m  t h a t  

was presented i n  t h e  p l a i n t i f f s 1  p e t i t i o n .  We have a l r e a d y  s t a t e d  t h a t  

t h e  c la im a s s e r t e d  i n  the  proposed amendments w a s  p r e s e n t e d  i n  t h a t  

p e t i t i o n .  The proposed amendments a r e  t h e r e f o r e  no t  o u t s i d e  t h e  
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2 / - 
scope of t h e  remand o r d e r .  

The de fendan t  f u r t h e r  contends  t h a t  p l a i n t i f f s '  a t t empt  t o  amend t h e i r  

p e t i t i o n  t o  p r e s e n t  a  new theory  of r ecovery  c o n s t i t u t e s  an impermiss ib le  

s p l i t t i n g  of t h e i r  ceuse  of a c t i o n .  T h i s  c o n t e n t i o n  is  wi thou t  m e r i t .  

The d o c t r i n e  a g a i n s t  s p l i t t i n g  causes  of a c t i o n  is merely a p a r t i c u l a r  

a p p l i c a t i o n  of the  g e n e r a l . . d o c t r i n e  of r e s  j u d i c a t a .  1 B  Moore's F e d e r a l  

P r a c t i c e  11 0 . 4 1 0 [ 2 ] ,  a t  1165,  1167 (1965) .  I t  a r i s e s  from the  r u l e  t h a t  a  

v a l i d  judgment on t h e  m e r i t s  a c t s  a s  a  b a r  not  on ly  a s  t o  those  m a t t e r s  

which were  a c t u a l l y  l i t i g a t e d  b u t  a l s o  a s  t o  every ground of r ecovery  

which could  have been p resen ted  i n  t h e  s u i t .  See i d .  a t  1163; Resta tement  

of Judgments 4 62 (1942).  A p l a i n t i f f ,  t h e r e f o r e ,  cannot s p l i t  h i s  c a u s e  

of a c t i o n  and use  s e v e r a l  grounds of r ecovery  i n  the  same cause  of a c t i o n  

a s  t h e  b a s i s  f o r  s e p a r a t e  s u i t s .  Judgment i n  t h e  f i r s t  s u i t  would p r e c l u d e  

him from b r i n g i n g  a  second s u i t  on t h e  same cause  of a c t i o n .  It  i s  c l e a r  

t h a t  t h i s  d o c t r i n e  does no t  app ly  i n  t h i s  case .  There is no f i n d  judgment 

i n  t h i s  docket  which would b a r  p l a i n t i f f s  from f i l i n g  a  second s u i t .  

Moreover, p l a i n t i f f s  a r e  not  a t t e m p t i n g  t o  f i l e  a  second s u i t  on a  cause  

of a c t i o n  upon which t h i s  Commission h a s  a l r e a d y  r u l e d .  Rather  they  a r e  

a t t e m p t i n g  t o  amend t h e i r  p e t i t i o n  t o  p r e s e n t  a n  a d d i t i o n a l  c a u s e  of 

a c t i o n  which t h i s  Commission h a s  n o t  y e t  ru led  upon. T h e r e f o r e ,  the  

r u l e  a g a i n s t  s p l i t t i n g  a  cause  of a c t i o n  does n o t  p rec lude  p l a i n t i f f s  

from amending t h e i r  p e t i t i o n .  

2 /  Dzfendant made a s i m i l a r  c o n t e n t i o n  i n  opposing the  p l a i n t i f f s '  - 
motion f o r  l e a v e  t o  amend t h e i r  p e t i t i o n ,  which was f i l e d  May 11, 1960. 
I n  a l lowing  the  amendment, by o r d e r  of  November 4 ,  1960, t h e  Commission 
i m p l i e d l y  r e j e c t e d  the  d e f e n d a n t ' s  a t t e m p t  t o  l i m i t  the  scope of t h e  
c o u r t ' s  remand order .  
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The defendant a l s o  contends t h a t  t h e  c la im presen ted  i n  the  proposed 

amendments is t o t a l l y  devoid of m e r i t  on i t s  f a c e .  I t  i s  t h e  p o s i t i o n  

of the  United S t a t e s  t h a t  i t  cannot p o s s i b l y  be he ld  l i a b l e  twice f o r  

any p o r t i o n  of t h e  S i o w  Laramie l and .  We d i s a g r e e .  I f  t h e  p l a i n t i f f s  

a r e  a b l e  t o  prove t h a t  they owned 100% of t h i s  l and  p r i o r  t o  t h e  F o r t  

Laramie Trea ty ,  and t h a t  a f t e r  t h a t  t r e a t y  they  r e t a i n e d  less than t h a t  

100% i n t e r e s t ,  then t h e  United S t a t e s  can be h e l d  l i a b l e  f o r  whatever 

i n t e r e s t  the  p l a i n t i f f s  l o s t  under t h e  t r e a t y .  I n  o t h e r  words, t h e  

p l a i n t i f f s  should be f u l l y  compensated f o r  whatever l a n d s  they l o s t  

because of t h e  t r e a t i e s  they e n t e r e d  i n t o  with the United S t a t e s .  

F i n a l l y ,  defendant argues  t h a t  t h e  ~ r o p o s e d  amendments a r e  i n c o n s i s t e n t  

w i t h  t h e  p l a i n t i f f s '  e a r l i e r  r e p r e s e n t a t i o n  t h a t  they had no f u r t h e r  

a b o r i g i n a l  t i t l e  claims t o  p rosecu te .  Although t h i s  Conmission is as 

eager  t o  complete these  cases  a s  t h e  defendant  c la ims t o  be, we are unab le  

t o  hold  t h a t  p l a i n t i f f s '  r e p r e s e n t a t i o n  b a r s  i t  from l i t i g a t i n g  a b o r i g i n a l  

t i t l e  t o  t h e  For t  Laramie a rea .  p l a i n t i f f s '  s t a tement  t h a t  they had no 

f u r t h e r  a b o r i g i n a l  t i t l e  claims was made i n  response t o  de fendan t ' s  mot ion 

t o  d i smiss  any claim t h e  p l a i n t i f f s  might wish t o  a s s e r t  of a b o r i g i n a l  

t i t l e  t o  l ands  ou t s ide  of t h e  Sioux Laramie l ands .  Thus i t  was on ly  w i t h  

r e s p e c t  t o  l ands  ou t s ide  of t h e  Sioux F o r t  Laramie l ands  t h a t  p l a i n t i f f s  

announced they had no a b o r i g i n a l  t i t l e  c la ims.  
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For t h e  r e a s o n s  s t a t e d  above  t h e  Commission s h a l l  i s s u e  an  o r d e r  

g r a n t i n g  p l a i n t i f f s  l e a v e  t o  amend t h e i r  p e t i t i o n  a s  r e q u e s t e d .  

8 
G& 
J & d T .  Vance ,  Commissioner  

We Concur:  




