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OPINION OF THE COMNISSION 

Commissioner Vance de l ive red  t h e  op in ion  of t h e  Commission. 

The C o ~ i s s i o n  has be fore  i t  a motion f o r  rehear ing ,  f i l e d  by t h e  

p l a i n t i f f s  i n  Docket No. 74, a r i s i n g  ou t  of i t s  d e c i s i o n s  e n t e r e d  i n  

conso l ida ted  Docket Kos. 74 and 332-C on December 2 ,  1970, 24 Ind .  C 1 .  

Comm. 147, and January 6 ,  1971, 24 Ind.  C 1 .  Comm. 364, and i n  Docket 

NO.  332-C (Docket No. 74 i n t e r v e n o r s )  on December 14,  1970, 24 Ind.  C 1 .  

Comm. 208. The motion is i n  two p a r t s .  I n  t h e  f i r s t  p a r t  i t  is 
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a l l e g e d  t h a t  

The Commission e r r e d  i n  g r a n t i n g  t h e  Yankton 
T r i b e  a 1 7 %  undivided i n t e r e s t  i n  the Sioux F o r t  
Laramie country  based s o l e l y  upon populat ion and 
wi thout  regard  t o  tne  i n t e n t  of Congress and the  
s u b s i s t e n c e  use  of the  land.  

The second p a r t  of the  motion a l l e g e s  t h a t  

The Commission e r r e d  i n  f a i l i n g  t o  r e - e s t a b l i s h  
t h e  nor thwes te rn  boundary of Royce Area 410 a long 
t h e  South Branch of Eas t  Medicine Knol l  Creek, and 
i n  f a i l i n g  t o  f i n d  chat  t h e  Teton and Yanktonais 
Sioux had a b o r i g i n a l  t i t l e  t o  the  a r e a  s o  excluded 
from t h e  Yankton c la im.  

For the  reasons  s t a t e d  below t h e  Commission concludes t h a t  t h e  motion f o r  

- rehear ing  must be den ied .  

I n  our d e c i s i o n  of December 2 ,  1970, we determined t h a t  t h e  "Sioux 

o r  Dahcotah Nation," a s  t h a t  term was used i n  t h e  T r e a t y  of F o r t  Laramie 

of September 1 7 ,  1851, 11 S t a t .  749, included t h e  Teton and Yankton 

d i v i s i o n s  of Sioux;  and t h a t  each of t h e s e  d i v i s i o n s  had a n  undivided 

i n t e r e s t  i n  the  Sioux F o r t  Laramie l a n d ,  with t h e  Teton i n t e r e s t  amounting 

t o  83% and t h e  Yankton i n t e r e s t  amounting t o  17%. The motion f o r  r e h e a r i n g  

cha l l enges  t h i s  conc lus ion  on s e v e r a l  grounds. I n i t i a l l y ,  ~ o c k e t  No. 74 

p l a i n t i f f s  argue t h a t  Congress in tended t o  recognize  t i t l e  t o  t h e  F o r t  

Laramie a r e a  on ly  i n  those  Ind ians  who l i v e d  permanently w i t h i n  t h e  a r e a .  

I t  is t h e i r  con ten t ion  t h a t  because t h e  permanent v i l l a g e s  of t h e  Yanktons 

were o u t s i d e  t h e  F o r t  Laramie a r e a  t h e  Yanktons r e c e i v e d  no i n t e r e s t  i n  

t h e  F o r t  Laramie land.  The Commission is unable  t o  a g r e e  w i t h  t h i s  

c o n t e n t i o n .  There i s  no evidence i n  t h e  record  t o  s u p p o r t  t h e  c o n c l u s i o n  
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t h a t  Congress intended only those  t r i b e s  wi th  permanent v i l l a g e s  w i t h i n  

the  a r e a  t o  p a r t i c i p a t e  i n  the For t  Laramie Treaty .  I t  is  c l e a r  t h a t  t h e  

Yanktons, who hunted ex tens ive ly  wi th in  t h e  Sioux For t  Laramie a r e a ,  were 

one of t h e  t r i b e s  l i v i n g  and hunting south  and west of the  Missour i  River  

and were thus  intended t o  be pa r ty  t o  t h e  t r e a t y .  

The Docket No. 74 p l a i n t i f f s  a l s o  contend t h a t  the  subsequent  a c t i o n s  of 

t h e  p a r t i e s  t o  the  t r e a t y  i n d i c a t e  t h a t  the  Yanktons d i d  no t  r e c e i v e  an 

i n t e r e s t  i n  t h e  For t  Laramie land.  S p e c i f i c a l l y ,  they a s s e r t  t h a t  had t h e  

Yanktons rece ived  an i n t e r e s t  i n  t h e  For t  Laramie land t h a t  i n t e r e s t  would 

have been acquired by t h e  United S t a t e s  . ' c r  t h e  Treaty  of A p r i l  1 9 ,  1858, 

11 S t a t .  743,  and t h a t  i n  1866 when the  United S t a t e s  e r e c t e d  t h r e e  f o r t s  

a long t h e  Bozeman T r a i l  i t  would have been e x e r c i s i n g  i ts  p r o p e r t y  r i g h t s  

i n  t h e  a r e a .  The motion f u r t h e r  argues  t h a t  t h e  f a c t  t h a t  t h e  Uni ted S t a t e s  

admit ted t h a t  i t  had no r i g h t  t o  e r e c t  t h e s e  f o r t s  i n d i c a t e s  t h a t  i t  

ob ta ined  no p r o p r i e t a r y  r i g h t s  i n  t h e  F o r t  Laramie land under t h e  1858 t r e a t y ,  

and t h a t  t h e r e f o r e  the  Yanktons did  no t  have any i n t e r e s t  i n  t h e  F o r t  Laramie 

lands .  T h i s  a s s e r t i o n  is without  mer i t .  The 1858 t r e a t y  d i d  n o t  p a s s  any 

p r o p r i e t a r y  r i g h t s  i n  the  Sioux Laramie land t o  t h e  United S t a t e s .  I t  

merely ex t ingu ished  the  Yankton i n t e r e s t  i n  t h a t  a rea .  There fore ,  t h e  

f a c t  t h a t  t h e  United S t a t e s  may have had no l e g a l  r i g h t  t o  b u i l d  t h e  t h r e e  

f o r t s  does n o t  support  t h e  p o s i t i o n  t h a t  t h e  Yanktons had no i n t e r e s t  
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1 / - 
i n  t h e  Sioux Laramie l a n d .  

The Docket No. ? 4  p l a i n t i f f s  f u r t h e r  conterid t h a t  t h e  Comnission s h o u l d  

f o l l o w  the  p rocedure  i t  p r e v i o u s l y  use2  i n  ?.Iiz~.i T r i b e  V. Uni ted  S t a t e s ,  

Dockets  253, e t  a l . ,  5 I n d .  C 1 .  Corn. 180 (1957) ,  t o  a s c e r t a i n  t h e  r e s p e c t i v e  

i n t e r e s t s  of  t h e  T e t o n s  2nd t h e  Yanktons i n  t he  Sioux Laramie l a n d .  I n  

Miami we r e s o l v e d  t h e  i s s u e  of r e s p e c t i v e  b o u n d a r i e s  of t r i b e s  w i t h i n  a  l a r g e  

r e c o g n i z e d  t i t l e  a r e a  by examining  s u b s e q u e n t  t r e a t i e s  be tween t h e  t r i b e s  and 

t h e  Un i t ed  S t a t e s  which invo lved  d i s p o s i t i o n  of d e s c r i b e d  t r a c t s  of l a n d .  

T h i s  method, hcwever , is n o t  a p p l i c a b l e  t o  t h e  p r e s e n t  s i t u a t i o n  b e c a u s e  

t h e  S ioux  F o r t  Laramie l a n d ,  by n ~ i n e  o r  by d e s c r i p t i o n ,  was n e v e r  t h e  s u b j e c t  

matter of a  t r e a t y  s u b s e q u e n t  t o  t h e  1 8 5 1  F o r t  Laramie T r e a t y .  The 1858 

Yankton t r e a t y  d i d  n o t  s p e c i f i c a l l y  men t ion  t h i s  l a n d .  N e i t h e r  was i t  

ment ioned o r  d e s c r i b e d  i n  t h e  T r e a t y  of A p r i l  29, 1868, be tween t h e  v a r i o u s  

S i o u x  bands  and t h e  Un i t ed  S t a t e s ,  15  S t a t .  635. The s e v e r a l  t r e a t i e s  

e n t e r e d  i n t o  i n  1865 were t r e a t i e s  of peace  and f r i e n d s h i p  which d i d  n o t  

i n v o l v e  l and  a t  a l l .  A 2  examina t ion  of  subsequen t  t r e a t i e s ,  t h e r e f o r e ,  

d o e s  n o t  assist t h e  Comnission i n  d e t e r m i n i n g  t h e  r i g h t s  of t h e  T e t o n s  and 

Yanktons  i n  t h e  Sioux Laramie  l a n d s .  

I/ Even i f  Docket No. 74 p l a i n t i f f s '  t h e o r y  were c o r r e c t  i t  would n o t  
s u p p o r t  t h e i r  c o n c l u s i o n  because  none of  t h e  t h r e e  f o r t s  c o n s t r u c t e d  by 
t h e  Un i t ed  S t a t e s  t o  p r o t e c t  t h e  Sozeman T r a i l  were w i t h i n  t h e  S i o u x  F o r t  
Laramie  area. For t 'Reno,  F o r t  P h i l  Kearny,  and F o r t  C .  F. Smith were  a l l  
w e s t  of  :he Pcwder R i v e r  which was t h e  w e s t e r n  boundary of t h e  S i o u x  
F o r t  Laramie T e r r i t o r y .  See P1. Exs. 517 and 519,  Docket  No. 74. 
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The Docket No. 74 p l a i n t i f f s  f i n a l l y  contend t h a t  i t  was e r r o r  f o r  t h e  

Cummission t o  appor t ion  the  For t  Laramie land between the  Tetons and Yanktons 

on t h e  b a s i s  of t h e  t o t a l  populat ions  of the  t r i b e s .  I t  is t h e i r  p o s i t i o n  

Chat i n  c a l c u l a t i n g  the  r e s p e c t i v e  i n t e r e s t s  of the  t r i b e s  i n  the  Laramie 

land only  those  members of each t r i b e  who a c t u a l l y  l i v e d  on o r  used t h e  land 

should be counted. We a r e  unable t o  agree  wi th  such a con ten t ion .  Docket 

No. 74  p l a i n t i f f s  argue t h a t  t h e i r  p o s i t i o n  is supported by Blackfee t  and 

Gros Ventres  T r i b e s  of Ind ians  v. United S t a t e s ,  Docket 279-A, 18 Ind .  C 1 .  

Comm. 289 ( 1 9 6 7 ) .  I n  t h a t  case  t h e  Commission r e j e c t e d  a tenancy-in- 

common b a s i s  f o r  a l l o c a t i o n  of t r i b a l  i n t e r e s t s  i n  a recognized t i t l e  a r e a  

i n  favor  of a popula t ion  b a s i s .  We s t a t e d  t h a t  

. . . a subs i s tence  use of land n e c e s s a r i l y  
i m p l i e s  a use i n  propor t ion t o  numbers. Where 
t h e r e  is  no evidence t o  the  con t ra ry  and no 
language s t a t i n g  what i n t e r e s t  s h a l l  be taken,  we 
th ink  t h a t  t h e  proper and j u s t  manner of d i v i d i n g  
t r i b a l  i n t e r e s t s  i n  a given a r e a  is by populat ion 
as of t h e  d a t e  of cess ion ,  o r  an  average popula t ion  
near  t h a t  d a t e ,  whichever is more reasonable  under 
t h e  p a r t i c u l a r  circumstances.  (Id. a t  321.) 

The motion urges  t h a t  the  presence of t h e  words " subs i s tence  use of the  

land" i n  t h e  quoted language i n d i c a t e s  t h a t  only  those  members of each 

t r i b e  who a c t u a l l y  used the  land were t o  be included i n  popula t ion  f i g u r e s .  

Docket No. 74 p l a i n t i f f s  seek t o  read too  much i n t o  our language i n  

B l a c k f e e t .  I n  us ing  the  words "subsis tence use" we d i d  not  i n t e n d  t o  

imply t h a t  an I n d i a n  had t o  be phys ica l ly  p r e s e n t  on t h e  s u b j e c t  l and  i n  

o r d e r  t o  ga in  an i n t e r e s t  i n  the  land. C l e a r l y  a t r i b e  can d e r i v e  

s u b s i s t e n c e  from land without each of i ts  members being on t h e  land 100% 

of t h e  t i m e .  Furthermore,  i t  is p o s s i b l e  t h a t  a t r i b e  t h e  bulk of which 
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l i v e s  o u t s i d e  an a r e a  may d e r i v e  a  g r e a t e r  p r o p o r t i o n  of i t s  s u b s i s t e n c e  

from w i t h i n  the  a r e a  than does a  t r i b e  a l l  of whose members l i v e  w i t h i n  
2 / - 

t h e  a r e a .  I n  s h o r t ,  i n  e s t a b l i s h i n g  t h e  formula i n  Blackfee t  we d i d  no t  

in tend  t o  c r e a t e  a hybr id  form of t i t l e  i n  which a t r i b e  would have t o  

prove t h a t  i t  used the  land i n  o r d e r  t o  g e t  an i n t e r e s t  i n  a  recognized 

t i t l e  a r e a .  Rather ,  our Blackfeet  formula was in tended  t o  r e f l e c t  the  

p r i n c i p l e  t h a t  when Congress g r a n t s  recognized t i t l e  i n  an a r e a  t o  more 

than  one t r i b e  each member of each t r i b e  r e c e i v e s  an e q u a l  r i g h t  t o  use 

t h a t  l and .  Thus the  i n t e r e s t  of each t r i b e  i n  the  land is p r o p o r t i o n a t e  
3 / - 

t o  i t s  t o t a l  popu la t ion .  

I t  appears  t o  t h e  Commission t h a t  t h e  r e l i e f  r e q u e s t e d  i n  t h e  second 

2 1  I n  t h e  p r e s e n t  case ,  f o r  exainple, i t  is  p o s s i b l e  t h a t ,  because  of t h e  - 
s c a r c i t y  of game i n  Royce Area 410, and because  t h e  Teton bands hunted t o  
a  g r e a t  e x t e n t  sou th  of the  North P l a t t e  River  and west  of t h e  Powder R i v e r ,  
t h e  Yanktons may have obta ined a  g r e a t e r  p r o p o r t i o n  of t h e i r  s u b s i s t e n c e  
from t h e  Sioux Laramie lands than d i d  t h e  Tetons .  

3 1  A t  t h e  o r a l  argument of t h e  motion f o r  r e h e a r i n g ,  t h e  Docket No. 74 - 
p l a i n t i f f s  argued t h a t  i f  t h e  t o t a l  p o p u l a t i o n s  of t h e  two t r i b e s  w e r e  t o  
be t h e  b a s i s  f o r  appor t ioning i n t e r e s t s  then t h e  t o t a l  l andhold ings  of 
each t r i b e  should be divided on such b a s i s .  I n  o t h e r  words,  Docket No. 
74 p l a i n t i f f s  a s s e r t e d  t h a t  t h e  ac reage  of Royce Area 410 should be added 
t o  t h a t  of t h e  Sioux Laramie l and  and t h e  t o t a l  ac reage  should be  d i v i d e d  
on t h e  b a s i s  of populat ion.  Under such a formula  t h e  Yanktons would 
r e c e i v e  t i t l e  t o  a l l  of Royce Area 410 and t o  s l i g h t l y  more than I% of 
t h e  Laramie lands .  This  p roposa l  i g n o r e s  t h e  d i f f e r e n c e  between recognized  
and a b o r i g i n a l  t i t l e .  A s  we have exp la ined  twice  b e f o r e  i n  t h e s e  c o n s o l i d a t e d  
d o c k e t s ,  t h e  b a s i s  f o r  these  two types  of t i t l e  a r e  u n r e l a t e d .  The i n t e r e s t  
t h a t  t h e  Yanktons had i n  the  Laramie l a n d s  was independent  of t h e i r  a b o r i g i n a l  
t i t l e  t o  Royce Area 410. Thus i n  c a l c u l a t i n g  r e s p e c t i v e  i n t e r e s t s  i n  t h e  
Sioux Laramie land the. Commission must i g n o r e  Royce Area 410. For t h e  
Commission t o  fol low the  sugges t ion  of t h e  Docket No. 74 p l a i n t i f f s  i t  would 
be necessa ry  t o  d i s regard  a  l e g a l  p receden t  of many y e a r s  s t a n d i n g .  
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P a r t  of t h e  motion f o r  r e h e a r i n g  i s  s u b s t a n t i a l l y  i d e n t i c a l  t o  t h a t  r e q u e s t e d  

i n  t h e  motion f o r  r e h e a r i n g  which t h e  Commission denied  i n  i t s  d e c i s i o n  of  

January  6 ,  1971. Rule 33 of the Commission's Genera l  Rules of P r o c e d u r e ,  

25 C.F.R. $503.33 ( l g f j g ) ,  s t a t e s  t h a t  " [ a l f t e r  t h e  Commission h a s  announced 

i t s  d e c i s i o n  upon such motion [ f o r  r e h e a r i n g ]  no o t h e r  motion f o r  r e h e a r i n g  

s h a l l  be  f i l e d  by the  same p a r t y  u n l e s s  by l e a v e  of t he    om mission." The 

p r e s e n t  motion does n o t  s t a t e  s u f f i c i e n t  r ea son  why t h e  Commission 

shou ld  g r a n t  such l e a v e .  The ev idence  r e f e r r e d  t o  i n  t h e  mot ion  f a i l s  t o  

e s t a b l i s h  t h a t  t h e  Teton  and Yanktonais  Sioux used and occup ied  t h e  

d i s p u t e d  a r e a  between t h e  f o r k s  of Medic ine  K n o l l  Creek t o  t h e  e x c l u s i o n  

of t h e  Yankton T r i b e ,  proof of which f a c t  is  n e c e s s a r y  t o  a  f i n d i n g  of  

a b o r i g i n a l  t i t l e .  

An o r d e r  s h a l l  be  e n t e r e d  denying  Docket No. 74 p l a i n t i f f s '  mot ion  

f o r  r e h e a r i n g .  

.&@f T .  Vance, Commissioner 

W e  Concur: 

-. 

' j 3 ( + . p  - 
Jerome K.  ~ u ~ k e n d a l l , { d h a i r m a n  

' d tr k?,, - 
Margaret..'A. P i e r c e ,  Commissioner 

B r a n t l e y  BlueJAommiss ioner  
6' 
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Yarborough,  Commissioner, c o n c u r r i n g  

I concur  i n  t h e  r e s u l t  as t o  t h e  f i r s t  p o i n t  o n l y  b e c a u s e  I do 

n o t  b s l i e v e  t h e  Docket 7 4  p l a i n t i f f s  (Te ton  S ioux)  have  c a r r i e d  t h e i r  

burden of showing t h a t  a  s u b s t a n t i a l l y  d i f f e r e n t  o r  more a c c u r a t e  

d e t e r m i n a t i o n  of  t h e  r e l a t i v e  i n t e r e s t s  of t h e  two t r i b e s  c o u l d  be 

a r r i v e d  a t  shou ld  r e h e a r i n g  be g r a n t e d .  

However, t h e  Docket 74 p l a i n t i f f s  a r e  c o r r e c t  i n  i n s i s t i n g  t h a t  

i n  t h e  d e t e r m i n a t i o n  of  t h e  r e l a t i v e  i n t e r e s t s  of t h e  t r i b e s  i n  t h e  

F o r t  Laramie l a n d s  o n l y  t h o s e  members of  e a c h  t r i b e  who a c t u a l l y  used  

o r  occup ied  t h e  l a n d  shou ld  be coun ted .  

T h i s  T r e a t y  was n o t  a  g r a n t  of new l a n d s ,  b u t  a  r e c o g n i t i o n  by 

t h e  Un i t ed  S t a t e s  of  p r e - e x i s t i n g  u s e  and occupancy by t h e  t r i b e s .  

Whatever t h e  e l emen t  of  g r a n t i n g  i n  i t  ( a s  opposed t o  acknowledgement) ,  

i t  was t o  t r i b e s  as t h e i r  occupancy i n t e r e s t s  would a p p e a r ,  n o t  p e r  

c a p i t a  o r  by a named f r a c t i o n  t o  each  t r i b e .  The r e l a t i v e  u s e  and 

occupancy o f  t h e  a r e a  by e a c h  t r i b e  depends  on t h e i r  s u b s i s t e n c e  
1 / - 

p a t t e r n s ,  which h e r e  depends  on t h e i r  numbers u s i n g  t h e  l a n d  i n  

q u e s t i o n .  For t h i s  e q u a t i o n  t o  be a c c u r a t e ,  a l l  t h e  l a n d  u s e d  by 

a l l  t h e  I n d i a n s  i n  q u e s t i o n  must  be used  i n  t h e  c a l c u l a t i o n ,  as t h e  

Docket 74 p l a i n t i f f s  s u g g e s t .  The l anguage  o f  t h e  B l a c k f e e t  case, s u p r a ,  

i s  c o r r e c t  i n  showing t h e  dependence o f  p o p u l a t i o n  f i g u r e  c a l c u l a t i o n s  

11 H e r e  t h e  s u b s i s t e n c e  p a t t e r n s  are s i m i l a r  and w e  do  n o t  h a v e  t h e  - 
d i f f i c u l t y  t h a t  would b e  p r e s e n t e d  by comparing t r i b e s  w i t h  g r e a t l y  
d i f f e r e n t  l a n d  u s e  p a t t e r n s .  
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on t h e  u n d e r l y i n g  f a c t s  of u s e  and occupancy.  That  c a s e  shou ld  n o t  

b e  c o n s i d e r e d  t o  be l i m i t e d  by t h e  m a j o r i t y  o p i n i o n .  

Approving t h e  t h e o r e t i c a l  b a s i s  of  t h e  Docket 7 4  p l a i n t i f f s '  

c o n t e n t i o n s  does  n o t  l e a d  me t o  e n d o r s e  a r e h e a r i n g .  I t  h a s  n o t  

been  shown t h a t  ev idence  e x i s t s  t h a t  would a l l o w  t h e  Commission t o  

make any r e a s o n a b l y  a c c u r a t e  d e ~ e r m i n a t i o n  of  a c t u a l  u s e  and occupancy 

o f  t h e  F o r t  Laramie l a n d s  by t h e  two t r i b e s ,  o r  any d e t e r m i n a t i o n  of 

a l l  t h e  l a n d s  used  and occupied  by t h e  Te ton  Sioux ( i n c l u d i n g  t h o s e  

o u t s i d e  t h e  F o r t  Laramie a r e a )  t o  compare t o  a l l  t h e  Yankton S ioux  

l a n d s .  D e s p i t e  t h e  c o n c e p t u a l  d i f f i c u l t i e s ,  t h e  p o p u l a t i o n  f i g u r e s  

a p p e a r  t o  b e  t h e  b e s t  ev idence  a v a i l a b l e .  

w4/w 
Richa rd  W .  ~ a r b o j o u ~ h ,  ~ o m m i s s ~ n d r  




