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BEFORE THE INDIAN CLAIMS COMMISSION 

THE NORTHEW PAIUTE N A T I O N ,  ET AL. , ) 

1 
P l a i n t i f f s ,  ) 

1 
v.  1 D o c k e t  No 

) 
THE UXITED STATES OF AXERICA, ) 

1 
Defendant. ) 

Decided: February 1 6 ,  1972 

Appearances : 

I. S. Weissbrodt, Attorney f o r  P l a i n t i f f s .  
Richmond F. Allan and Ruth W. Duhl were 
on the Br ie fs .  

Marvin E. Schneck, with whom was M r .  
Assis tant  Attorney General Shiro Kashiwa, 
Attorneys f o r  Defendant. 

OPINION ON MOTION FOR INTERLOCUTORY ORDER 
AS TO DATES OF ESTABLISHMENT OF PYRAMID LAKE 
RESERVATION AND WALKER RIVER RESERVATION 

Blue, Commissioner, del ivered the opinion of the Commission. 

The Comiss ion  has before i t  a  motion of the p l a i n t i f f s  f o r  an i n t e r -  

locutory  order  determining t h a t  the Pyramid Lake Reservation and the  Walker 

River Reservat ion were es tab l i shed  on November 29,  1859. The memorandum i n  

suppoi-r c f  che motion avers t h a t  t h i s  was the  e f f e c t i v e  d a t e  of t h e  es tab-  

l ishment  of these  reservat ions by v i r t u e  of c e r t a i n  ac t ions  taken wi th in  

t h e  Department of I n t e r i o r .  The r e so lu t ion  of t h i s  i s sue  w i l l  enable  the  

p a r t i e s  t o  prepare t h e i r  proof concerning t h e  claims i n  Docket 87-A, 

which r e l a t e  t o  the unlawful taking of r e se rva t ion  lands,  unlawful 

t r e spas ses  on the p l a i n t i f f s '  land,  and conversion of t h e i r  property.  
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The de fendan t  opposes t h i s  motion and r e q u e s t s  t h a t  t h e  Commission 

e n t e r  an i n t e r l o c u t o r y  o r d e r  ad judg ing  t h a t  t h e  Pyramid Lake R e s e r v a t i o n  

and t h e  Walker R ive r  Rese rva t ion  were e s t a b l i s h e d  a s  of t h e  d a t e s  of t h e  

Execu t ive  o r d e r s  i s s u e d  on March 23,  1874,  and March 1 9 ,  1874 ,  

r e s p e c t i v e l y .  

I n  summary, t h e  chronology o f  e v e n t s  r e l a t i n g  t o  t h e  e s t a b l i s h m e n t  

o f  t h e  r e s e r v a t i o n s  is  a s  fo l lows :  

1. On October  6 ,  1858,  J .  Forney,  S u p e r i n t e n d e n t  of I n d i a n  A f f a i r s  f o r  

Utah T e r r i t o r y ,  i n s t r u c t e d  F. Dodge, U. S .  I n d i a n  Agent i n  Utah T e r r i t o r y ,  

t o  make some g e o g r a p h i c a l  e x p l o r a t i o n s  w i t h  a v iew of s e l e c t i n g  s u i t a b l e  

r e s e r v a t i o n s  f o r  t h e  I n d i a n s  i n  h i s  agency.  P I .  Ex. 106 (Dkt .  8 7 ) :  

N a t i o n a l  Arch ives ;  Bureau o f  I n d i a n  A f f a i r s ,  Utah S u p e r i n t e n d e n c y ,  L e t t e r s  

Received 1859.  

2 .  On November 25, 1859, F. Dodge, I n d i a n  Agent i n  Utah  T e r r i t o r y ,  

recommended by  l e t t e r  t o  A. B. Greenwood, Commissioner o f  I n d i a n  A f f a i r s ,  

t h a t  t h e  n o r t h w e s t  p a r t  of  t h e  Va l l ey  of  t h e  Truckee  R i v e r ,  i n c l u d i n g  

Pyramid Lake,  and t h e  n o r t h e a s t  p a r t  of  t h e  V a l l e y  of  Walker R i v e r ,  

i n c l u d i n g  t h e  l a k e  o f  t h e  same name, be  r e s e r v e d  f o r  t h e  I n d i a n s .  M r .  

Dodge i d e n t i f i e d  t h e  bounda r i e s  o f  t h e  areas ment ioned on a map which  

accompanied t h e  l e t t e r .  P I .  Ex. 125 (Dkt. 87 ) :  N a t i o n a l  A r c h i v e s ,  

Bureau o f  I n d i a n  A f f a i r s ,  Utah Supe r in t endency ,  L e t t e r s R e c e i v e d  1859.  

3 .  On November 29, 1859,  A .  B. Greenwood, Commissioner of I n d i a n  

A f f a i r s ,  wro te  a  l e t te r  t o  Samuel A. Smith,  Commissioner of t h e  G e n e r a l  Land 

O f f i c e ,  c o n c u r r i n g  i n  Agent ~ o d g e ' s  s u g g e s t i o n  and r e q u e s t i n g  t h a t  h e  
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d i r e c t  t h e  Surveyor General  of Utah T e r r i t o r y  t o  r e s p e c t  s a i d  rese rva-  

t i o n s  upon the  p l a t s  of survey when t h e  p u b l i c  surveys  were extended over  

t h a t  p a r t  of the  t e r r i t o r y .  1 Kappler 868. 

4 -  By l e t t e r  of December 8,  1859, t o  t h e  Surveyor General  a t  S a l t  

Lake C i t y ,  Utah, t h e  C o m i s s i o n e r  of t h e  General  Land O f f i c e  i n s t r u c t e d  

t h a t  o f f i c i a l  t o  r e s e r v e  f o r  Ind ian  purposes  t h e  two t r a c t s  of l a n d  

desc r ibed  and i n d i c a t e d  on an enclosed map of Utah. See Hearings  on 

S. 840 Before t h e  Senate  Committee on Ind ian  A f f a i r s ,  75th Cong., 1st 

Sess .  45 (1937). 

5 .  I n  December 1864 t h e  Walker River  Reserva t ion  was surveyed ,  

and i n  January 1865 t h e  Pyramid Lake Reserva t ion  was surveyed. 

6. On March 18 ,  1874, t h e  S e c r e t a r y  of I n t e r i o r  recommended t o  

t h e  P r e s i d e n t  t h a t  h e  s e t  a p a r t  t h e  Walker R i v e r  Reserva t ion  f o r  t h e  

use  of t h e  Pah-Ute Ind ians .  1 Kappler 869. 

On March 21,  1874, t h e  S e c r e t a r y  of I n t e r i o r  recommended t o  t h e  

P r e s i d e n t  t h a t  he s e t  a p a r t  t h e  Pyramid Lake I n d i a n  Reserva t ion  f o r  t h e  

use  of t h e  Pah-Ute and o t h e r  Ind ians .  1 Kappler 809. 

7. By Execut ive  Order o f  March 19 ,  1874, P r e s i d e n t  Grant o rdered  

t h a t  the r e s e r v a t i o n  s i t u a t e d  on Wslker R i v e r ,  Nevada, be s e t  a p a r t  f o r  t h e  

use  o f  t h e  Pah-Ute Ind ians .  1 Kappler 869. 

6. By Executive Order of March 23,  1874, P r e s i d e n t  Grant ordered 

t h a t  the Pyramid Lake Ind ian  Reservat ion i n  Nevada be s e t  a p a r t  f o r  t h e  

Pah-Ute and o t h e r  Ind ians .  1 Kappler 869. 

The motion b e f o r e  us reques t s  a d e t e r m i n a t i o n  of t h e  

d a t e  o r  d a t e s  on which t h e s e  two r e s e r v a t i o n s  were e s t a b l i s h e d .  
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We agree with the p l a i n t i f f s '  p o s i t i o n  t h a t  the  r e s e r v a t i o n s  were 

e s t a b l i s h e d  by a c t i o n s  taken w i t h i n  t h e  Department of t h e  I n t e r i o r  i n  

the  l a t t e r  p a r t  of 1859. 

The quest ion of t h e  es tab l i shment  d a t e s  of t h e s e  r e s e r v a t i o n s  has  

been j u d i c i a l l y  determined i n  two cases  i n  which t h e  Government 

s u c c e s s f u l l y  pleaded and e s t a b l i s h e d  a g a i n s t  t h i r d  p a r t i e s  t h a t  t h e  

r e s e r v a t i o n s  were s e t  a p a r t  i n  1859. I n  United S t a t e s  v .  Walker River  

Irr .  D i s t . ,  104 F. 2d 334, 335 (9 th  C i r .  1939) ,  i t  was h e l d  t h a t  " the  

Walker River Ind ian  Reservat ion was s e t  a s i d e  by depar tmenta l  a c t i o n  

on November 29, 1859, f o r  t h e  use  of t h e  Pahute t r i b e . "  The c o u r t  

went on t o  say  t h a t  t h e  subsequent proclamation of t h e  P r e s i d e n t  merely  

gave formal sanc t ion  t o  an accomplished f a c t  (id. a t  338).  

The Government a l s o  s u s t a i n e d  i t s  con ten t ion  t h a t  t h e  Pyramid 

Lake Indian Reservat ion w a s  e s t a b l i s h e d  i n  1859 f o r  t h e  purpose  of 

r e s e r v i n g  water f o r  t h e  Indians .  United S t a t e s  v. O r r  Water Di tch  

Company, Equity No. A-3 (D. Nev., September 8 ,  1944). The C o u r t & e r e  

h e l d  t h a t  t h e  e f f e c t i v e  d a t e  was December 8 ,  1859. That was t h e  d a t e  

t h e  Commissioner of t h e  General  Land O f f i c e  i s s u e d  an o r d e r  wi thdrawing 

t h e  land from the  p u b l i c  domain f o r  t h e  use  and b e n e f i t  of t h e  I n d i a n s .  

The Government had e a r l i e r  determined a d m i n i s t r a t i v e l y  t h a t ,  " the  

r e s e r v a t i o n  e s t a b l i s h e d  i n  1859 by t h e  General Land O f f i c e  was a l e g a l  

r e s e r v a t i o n ,  and t h e  subsequent o rder  of the  P r e s i d e n t  o n l y  d e c l a r e d  

what had been a l ready  done." Opinion of A s s ' t .  Atty.  Gen. S h i e l d s  

July  7 ,  1891, r e p r i n t e d  i n  Hearings on S. 24 Before t h e  House Committee 
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on I n d i a n  A f f a i r s ,  78 th  Cong., 1st Sess .  43-46 (1943); accord,  C e n t r a l  

P a c i f i c  Rv. Co.,. 45 Dec i s ions  of S e c r e t a r y  of t h e  I n t e r i o r  ( P u b l i c  

Lands) 502 (1916). 

The defendant  has  a s s e r t e d  t h a t  p l a i n t i f f s  a r e  estopped from 

cla iming t h a t  t h e s e  r e s e r v a t i o n s  were e s t a b l i s h e d  i n  1859 because  t h i s  

Commission he ld  i n  a  c la im between t h e s e  p a r t i e s  i n  Docket 87 t h a t  t h e s e  

two r e s e r v a t i o n s  were e s t a b l i s h e d  by Execut ive  o r d e r s  i n  1874. (Finding 

of Fac t  NO. 30, Northern P a i u t e  Nat ion v .  United S t a t e s ,  Docket 87 ,  7  Ind.  

C1 .  Comm. a t  617 (1959)).  The d a t e  of es tab l i shment  of t h e s e  r e s e r v a t i o n s  

was n o t ,  however, a t  i s s u e  i n  t h a t  case .  Th i s  d a t e  was no t  e s s e n t i a l  o r  

m a t e r i a l  i n  t h a t  d e c i s i o n ,  and t h e  de fense  of c o i l a t e r a l  e s t o p p e l  must 

f a i l .  

The defendant  r e l i e s  on United S t a t e s  v .  Moore, 62 F. Supp. 660 (W. D. 

Wash. 1945) ,  - a f f ' d ,  157 F.2d 760 (9 th  C i r . ,  1946) ,  f o r  t h e  p r o p o s i t i o n  

t h a t  t h e  d a t e  of t h e  Execut ive  o r d e r  is t h e  d a t e  o f  es tab l i shment  of t h e  

r e s e r v a t i o n .  I n  t h a t  case  t h e r e  was an  1855 t r e a t y  between t h e  " Q u i l l e h u t e "  

I n d i a n s  and t h e  Government which provided t h a t  t h e r e  should be  r e s e r v e d  

f o r  t h e  I n d i a n s  "a t r a c t  o r  t r a c t s  of l a n d  s u f f i c i e n t  f o r  t h e i r  wants 

w i t h i n  :h~_ T e r r i t o r y  of Washington, t o  be s e l e c t e d  by t h e  P r e s i d e n t  of 

t h e  United S t a t e s ,  and h e r e a f t e r  sumeyed  o r  l o c a t e d  and s e t  a p a r t  f o r  

t h e i r  e x c l u s i v e  use  . . . ." (12 S t a t .  971).  Not u n t i l  34 y e a r s  l a t e r  

d i d  t h e  P r e s i d e n t  f u l f i l l  t h i s  t r e a t y  o b l i g a t i o n .  Then, on February 1 9 ,  

1889, P r e s i d e n t  Cleveland i s s u e d  an Execut ive  o r d e r  which r e s e r v e d  c e r t a i n  

descr ih- \ l  l m d s  f o r  the  "Qui l lehute"  Ind ians .  The d i s t r i c t  c o u r t  found t h a t  

under :he terms of t h e  t r e a t y ,  no r i g h t s  i n  t h e  l a n d s  could a c c r u e  t o  t h e  

I n d i a n s  unti. .  such time a s  t h e  P r e s i d e n t  r e s e r v e d  them. There be ing  no 

such t r e a t y  i n  t h e  case  a t  b a r ,  t h e  Moore c a s e  is  i n a p p o s i t e .  
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I n  t h i s  ca se  t h e  r e s p o n s i b l e  o f f i c i a l ,  t h e  Commissioner o f  

I n d i a n  A f f a i r s ,  r e q u e s t e d  on November 2 9 ,  1859,  t h a t  t h e  Commissioner 

o f  t h e  General  Land O f f i c e  r e s p e c t  t h e s e  r e s e r v a t i o n s .  The l a n d s  

were i n  f a c t  r e s e r v e d  f o r  t h e  p l a i n t i f f s  from t h a t  d a t e  fo rward .  The 

I n d i a n s  were s u b s e q u e n t l y  induced t o  l e a v e  t h e i r  o t h e r  a b o r i g i n a l  

l a n d s  and t o  s e t t l e  on t h e s e  r e s e r v e d  l a n d s .  The Government r e s p e c t e d  

t h e  r e s e r v a t i o n  of  t h e s e  l a n d s  when a d j o i n i n g  l a n d s  were su rveyed  'and 

opened up f o r  s e t t l e m e n t .  The E x e c u t i v e  o r d e r s  e s t a b l i s h i n g  t h e s e  

r e s e r v a t i o n s  were t h u s  af t e r - the -£  act  f o r n a l i t i e s .  

We conclude a s  a m a t t e r  o f  law t h a t  t h e  Pyramid Lake I n d i a n  

R e s e r v a t i o n  and t h e  Walker R ive r  I n d i a n  R e s e r v a t i o n  were  e s t a b l i s h e d  

on November 29, 1859. 

Concurr ing:  
>., :- ... 




