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OPINION OF THE COMMISSION 

P ie rce ,  Commissioner, de l ive red  t h e  opin ion  of t h e  Commission. 

The Oneida Nation has brought t h i s  s u i t  (Claims 1 and 2 of  p l a i n t i f f s '  

p e t i t i o n )  which c o n s i s t s  of two c la ims  involv ing  land ces s ions  by t h e  

Oneida Nation t o  t h e  S t a t e  of New York i n  1785 and 1788. The two c e s s i o n s  

were accomplished by t r e a t i e s  w i th  t h e  S t a t e  of  New York. The p l a i n t i f f s  
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c l a i m  t h a t  t h e y  were pa id  a n  unconsc ionab ly  low c o n s i d e r a t i o n  f o r  t h e  

l and  ceded and t h a t  t h e  Uni ted  S t a t e s  is  l i a b l e  t o  t h e  p l a i n t i f f s  f o r  t h e  

d i f f e r e n c e  between t h e  amount p a i d  and t h e  f a i r  market  v a l u e  of t h e  l a n d .  

On January  1 8 ,  1968, t h e  d e f e n d a n t  f i l e d  i t s  motion f o r  p a r t i a l  

summary judgment d i s m i s s i n g  Claims 1 and 2  of t h e  p e t i t i o n  on t h e  ground 

t h a t  p l a i n t i f f s  had f a i l e d  t o  s t a t e  c l a i m s  on which r e l i e f  cou ld  be  g r a n t e d  

i n  t h a t  t h e r e  w a s  no showing t h a t  d e f e n d a n t  had a n  o b l i g a t i o n  t o  t h e  p l a i n t i f f s  

w i t h  r e s p e c t  t o  l a n d s  ceded t o  t h e  S t a t e  of New York p r i o r  t o  1790. 

On February 26 ,  1969, t h e  Commission den ied  t h e  d e f e n d a n t ' s  mot ion 

f o r  p a r t i a l  summary judgment, h o l d i n g  t h a t  on t h e  b a s i s  of t h e  p l e a d i n g s  

and s u p p o r t i n g  documents t h e r e  d i d  a p p e a r  t o  b e  a  s u b s t a n t i a l  q u e s t i o n  of 

f a c t  a s  t o ' w h e t h e r  o r  no t  t h e  Uni ted S t a t e s  had e n t e r e d  i n t o  a  s p e c i a l  

r e l a t i o n s h i p  w i t h  p l a i n t i f f s  p r i o r  t o  1790 r e q u i r i n g  t h e  Government t o  p r o t e c t  

t h e  Oneidas i n  t h e i r  l a n d  d e a l i n g s .  Oneida Nat ion  v .  United S t a t e s ,  Docket 

301, 20 Ind .  C 1 .  Comm. 337. The Commission recognized  t h a t  d u r i n g  t h e  

Revolu t ionary  War t h e  Oneidas had been a l l i e d  w i t h  t h e  Americans i n  t h e i r  

s t r u g g l e  f o r  independence from G r e a t  B r i t a i n  whereas  t h e  o t h e r  members of t h e  

S i x  Na t ions  had fought  w i t h  t h e  B r i t i s h ,  and t h a t  A r t i c l e  I1 of t h e  T r e a t y  o f  

F o r t  Stanwix of 1784, 7  S t a t .  15 ,  appeared  t o  s i n g l e  t h e  Oneidas o u t  f o r  

s p e c i a l  c o n s i d e r a t i o n .  

A t  a  c o n f e r e n c e  h e l d  on A p r i l  1 8 ,  1969,  w i t h  c o u n s e l  f o r  t h e  r e s p e c t i v e  

p a r t i e s  p r e s e n t ,  i t  was dec ided  t h a t  t h e  f i r s t  two c l a i m s  of t h e  p e t i t i o n  

would b e  t r i e d  s e p a r a t e l y  on t h e  s o l e  i s s u e  o f  whether  o r  n o t  t h e  Uni ted  

S t a t e s  had a s p e c i a l  r e s p o n s i b i l i t y  o r  o b l i g a t i o n  t o  t h e  Oneida Nat ion  o f  

s u c h  a n a t u r e  t h a t  i t s  b r e a c h  would c o n s t i t u t e  a v i o l a t i o n  of t h e  s t a n d a r d s  

o f  f a i r  and honorab le  d e a l i n g s  under S e c t i o n  2 ,  C l a u s e  5 o f  t h e  I n d i a n  Claims 
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Commission Act.  Were t h i s  q u e s t i o n  answered i n  the  a f f i r m a t i v e ,  t h e  p a r t i e s  

agreed t h a t  t h e  case  would then proceed t o  a  f u r t h e r  t r i a l  on a l l  i s s u e s  of 

l i a b i l i t y .  A t  t he  t r i a l  on December 9 ,  1969, p l a i n t i f f s  in t roduced  i n  

evidence e i g h t y  e x h i b i t s  and defendan t  seven,  i n  suppor t  of t h e i r  r e s p e c t i v e  

p o s i t i o n s  r e l a t i v e  t o  t h e  claimed s p e c i a l  r e l a t i o n s h i p  which, i f  i t  e x i s t e d ,  

would be a  p r e d i c a t e  f o r  p o s s i b l e  l i a b i l i t y  on the  p a r t  of t h e  United S t a t e s  

had i t  f a i l e d  t o  honor i ts  o b l i g a t i o n  t o  p r o t e c t  t h e  Oneidas i n  subsequent  
/ 

t r e a t i e s  w i t h  New York S t a t e  i n  1785 and 1788 when t h e  bu lk  of Qneida l a n d s  

were acqu i red  by New York. 

S e c t i o n  2, Clause  (5) of t h e  I n d i a n  Claims Commission Act covers  

I I e x t r a l e g a l  o r  moral c la ims of I n d i a n s  a g a i n s t  t h e  United S t a t e s . "  Otoe 

and Missour ia  T r i b e  v .  Uni ted S t a t e s ,  1 3 1  C t .  C 1 .  593, 621, 1 3 1  F. Supp. 

265, 283, c e r t .  denied,  350 U.S. 848 (1955) ( a f f ' g  i n  p a r t ,  remanding i n  

p a r t ,  Docket 11, 2  Ind.  C 1 .  Corn. 335 (1953)) .  The United S t a t e s  may b e  

h e l d  l i a b l e  under t h e  " f a i r  and honorab le  dea l ings"  c l a u s e  i n  i n s t a n c e s  

where "by i t s  own a c t s ,  i t  had under taken s p e c i a l  d u t i e s  which i t  h a s  f a i l e d  

t o  f u l f i l l . "  It is  e s s e n t i a l ,  t h e r e f o r e ,  " to  determine i f  a s p e c i a l  r e l a t i o n -  

s h i p  w a s  c r e a t e d ;  t h e  n a t u r e  a n d - s c o p e  of any r e s p o n s i b i l i t i e s  assumed by 

t h e  United S t a t e s ;  and whether t h e  F e d e r a l  Government met t h e s e  o b l i g a t i o n s . "  

L ipan  Apache T r i b e  v. United S t a t e s ,  180 C t .  C 1 .  487, 502 (1967) ( r e v ' g ,  

Docket 22-C, 15 Ind.  C 1 .  Comm. 532 (1965)).  The Court  of C l a i m s  s t a t e d  i n  

Oneida T r i b e  of Ind ians  v .  United S t a t e s ,  165 C t .  C 1 .  487, 494, c e r t .  d e n i e d ,  

379 U.S. 946 (1964) ( a f f ' g ,  Docket 159; 1 2  Ind.  C 1 .  Corn. 1 ( 1 9 6 2 ) ) ,  t h a t  i f  

a  d u t y  i s  found t o  e x i s t  

[i] t is unimportant . . . t o  c h a r a c t e r i z e  t h a t  o b l i g a t i o n  p r e c i s e l y .  
Whether t h e  r e s p o n s i b i l i t y  be termed t h a t  of a  guard ian ,  a  f i d u c i a r y ,  
a  t r u s t e e ,  a  p r o t e c t o r ,  o r  of a s u p e r i o r  sovere ign  t o  a dependent  
peop le ,  t h e  duty of c a r e  imposed upon the  defendant would be t h e  
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' same. I t  would not reach the  i n s u r e r ' s  l e v e l  nor f a l l  t o  t h a t  of 
an o u t s i d e r .  The measure of a c c o u n t a b i l i t y  depends,  whatever t h e  
l a b e l ,  upon the whcle complex of f a c t o r s  and elements which should 
be taken i n t o  c o n s i d e r a t i o n .  The r e a l  ques t ion  i s :  Did t h e  F e d e r a l  

7 Government do whatever i t  was requ i red  t o  do,  i n  t h e  c i rcumstances  . . . . 
That is the  s t andard .  

The Commission has found, after c a r e f u l  c o n s i d e r a t i o n  of t h e  h i s t o r i c a l  

even t s ,  including the  re levan= d e c l a r a t i o n s  made by r e p r e s e n t a t i v e s  of t h e  

Federal  Government, and A r t i c l e  11 of the  Trea tv  of F o r t  Stanwix,  of 

October 22,  1784, between t h e  United S t a t e s  and the  S i x  Na t ions ,  7 S t a t .  15, 

t h a t  the  United S t a t z s  d id  under take t h e  duty  of p r o t e c t i n g  t h e  p l a i n t i f f s '  

r i g h t s  t o  t h e i r  properry .  

I n  Snake o r  P a i u t e  I n d i a n s  v .  Zn i ted  S t a t e s ,  125 C t .  C 1 .  241 (1953) 

( r e v ' g ,  Docket 1 7 ,  1 Ind.  C 1 .  Comm. 422 (1950) ) ,  t h e  Court  of Ciaims s t a t e d ,  

[A]  f i n d i n g  respec t ing  f z i r  and honorable  d e a l i n g s  is . . . 
c l e a r l y  i n  t h e  na+ure  cf  an  i n f e r e n c e  t o  be  d r a m  from a l l  t h e  
r e l e v a n t  e v i d e n t i a r g  o r  b a s i c  f a c t s  b e a r i n g  on t h e  e n t i r e  c o u r s e  
of d e a l i n g s  between rhe p a r t i e s .  . . . That  something o r  someone 
is o r  i s  no t  f a i r  o r  honorable  is  always a conc lus ion  o r  an  
i n f e r e n c e  based u?on many f a c t u a l  c o n s i d e r a t i o n s .  It i s  seldom 
t h a t  i n  a  course of d e a l i n g s  over  a  long per iod of y e a r s ,  a 
s i n g l e  event  w i l l  be d e t e r m i n a t i v e  of whether ,  i n  t h e  l a s t  
a n a l y s i s ,  a  person has o r  h a s  n o t  a c t e d  f a i r l y  and honorably .  

The i s s u e  before  t h e  C o m i s s i o n  must b e  decided on t h e  b a s i s  of t h e  

f a c t s  of record which c o n s i s t  of d e c l a r a t i o n s  and s t a t e m e n t s  made by t h e  

r e p r e s e n t a t i v e s  of t h e  United S t a t e s  dur ing t h e  c r i t i c a l  p e r i o d  of i t s  

s t r u g g l e  f o r  independencz. The f a c t s  and c i rcumstances  which form t h e  

b a s i s  of p l a i n t i f f s '  c la im a r e  f u l l y  s e t  f o r t h  i n  t h e  f i n d i n g s  of f a c t ,  and 

accord ing ly  we s h a l l  r e i e r  on ly  t o  t h e  most s i g n i f i c a n t  f a c t s .  

I n  l775 when the  American p a t r i o t s  began t h e i r  s t r u g g l e  f o r  independence 

t h e  odds were c l e a r l y  i n  faxjor of Great  B r i t a i n  and a g a i n s t  t h e  c o l o n i s t s .  

I t  was of t h e  utmost impcrtance t o  t h e  Americans t h a t  t h e  I n d i a n  t r i b e s  
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r e s id ing  wi th in  c lose  proximity of the  c o l o n i s t s  should a t  l e a s t  remain 

n e u t r a l  even i f  they could not be  persuaded t o  take up arms aga ins t  the  

n, D ~ i t i ~ h .  The Continental Congress having in  mind the events of the  

French and Indian Wars which had ended i n  1763 ,  exerted every e f f o r t  

t o  maintain t he  f r iendship  and support of the Six Nations, who were a  

very  powerful Indian confederacy having s t rong  t i e s  with the  English,  who 

had, i n  genera l ,  t r ea t ed  them with f a r  more generosi ty  and respec t  than  

had c o l o n i a l  New York. 

I n i t i a l l y  the Six Nations affirmed t h e i r  n e u t r a l i t y  i n  t h e  war 

between Great Br i t a in  and zhe Amer ica  co lonies .  However, it was not 

long before  they were divided. A l l  of t he  Six Nations, except t h e  Oneidas 

and a  po r t ion  of the Tuscaroras, a l l i e d  themselves with the  B r i t i s h  and 

throughout t h e  balance of the  war engaged i n  a c t u a l  h o s t i l i t i e s  aga ins t  

t h e  American forces .  The loya l ty  of t h e  major i ty  of t h e  Oneidas was 

cons tan t  and mwavering . 
The record,which is the  b a s i s  of ou r  f indings of fact,  e s t a b l i s h e s  t h a t  

t h e  r ep re sen ta t ives  of t he  United S t a t e s  repeatedly promised t h e  Oneida 

Nation p ro t ec t ion  and favorable t reatment  i n  apprec ia t ion  of i t s  

f r i e n d s h i p  and loya l ty .  The connnissioners f o r  Indian Affa i r s  r ep re sen t ing  

t h e  Continental  Congress declared t h a t  t h e  Oneidas and Tuscaroras would 

11 never have cause t o  complain of u s ;  t h a t  you w i l l  f i n d  us  warm and t r u e  

f r i e n d s .  " General Schuy l e r ,  one of t h e  Cormnissioners, advised t h e  Oneidas 

and Tuscaroras t h a t  they would never want f o r  t he  pro tec t ion  o f  t h e  United 
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S t s t e s .  General Washingcon h h s e l f  recognized tha t  the  Oneidas had a 

"pn r t i cu l a r  claim t o  a t t e n t i ~ r !  and kindness f o r  t h e i r  perseverance and 

f i d e l i t y . "  On many o c c ~ s i c n s  during the Xevolutionary War the  United 

S t a t e s  publicly and unequivocally promised t o  p ro tec t  t he  l i v e s  and 

propcrty of i t s  f a i t h f u l  C?n?ida a l l i e s .  

The cen t r a l  or Federal Government was aware of t he  i n t e r p r e t a t i o n  

New York S tz t e  intended t o  place on t h a t  e r t i c l e  of t he  Ar t i c l e s  of 

Confederation iAici1 purported t o  ves t  con t ro l  of Indian a f f a i r s  i n  t h e  

hands of the Continc?tal Congress raEher than i n  the  i cd iv idua l  s t a t e s .  

I t  was a l so  awxc o f  Sew York's d e s i r e  t o  acquire  a l l  o r  a t  l e a s t  p a r t  

of the  land of the  h e i d a s  i n  cer.tral  New York e i t h e r  f o r  money o r  i n  

exchange f o r  western Neu l o r k  lands claimed and formerly inhabi ted by 

t h e  Senecas, who as the  r e s u l t  of t h e  war,  were enemies of t h e  Oneidas. 

It appears from the l e g i s l a t i v e  h i s t o r y  of t he  Arzicles  of Confederation 

and the  ambiguity i n  lankgage of the Indian cont ro l  a r t i c l e  i t s e l f ,  t h a t  

t he  Congress was not convinced t h a t  i t  could l ega l ly  i n t e r f e r e  wi th  land 

t r ansac t ions  between a s t a t e  and the  Indians res id ing  i n  t h a t  s t a t e ,  and, 

a s  noted e a r l i e r ,  the  Court sf Claims and t h i s  Commission have a l r eady  
1 / - 

ru led  t h a t  t he  Ar t ic les  d i d  not give the  c e n t r a l  government t h i s  power. 

Ilowever, the  fac t  t h a t  the cent re1  government could not  prevent New 

York o r  any other  s t a t e  fro= obta in ing  t h e  land of i t s  r e s iden t  Indians  

d i d  not mean tha t  i n  a t r ea ty  with those Indians the  Continental  Congress 

could not assume a spec ia l  r e l a t i o n s h i p  ob l iga t ing  i t  t o  p r o t e c t  t h e  i n t e r e s t s  

11 Six Nations v .  Un-Lted Stat%, Docket 3 4 4 ,  1 2  I n d .  C1. Corn. 86 (19631, - 
af f Id ,  1 7 3  C t .  C1. 894 (1965). 



26 Ind. C 1 .  Comrn. 583 589 

of the  Ind ians  i n  t h e i r  l ands  by every l e g a l  and p r a c t i  1 means i n  i t s  

powe r 

Upon the  b a s i s  of the  record i n  t h i s  case  and t h e  f i n d i n g s  of f a c t  

r e f l e c t i n g  t h a t  r e c o r d ,  we conclude t h a t  t h e  Federa l  Government, i n  a g r e e i n g  

t o  the  terms of A r t i c l e  I1 of t h e  Trea ty  of For t  Stanwix,  undertook t o  

p r o t e c t  the  Oneidas i n  whatever l e g a l  way i t  could i n  connec t ion  wi th  t h a t  
2 1 - 

t r i b e ' s  r e t e n t i o n  o r  d i s p o s i t i o n  of i t s  lands  i n  New York S t a t e .  I f  a  , 

breach occurred,  then the  Oneidas have s t a t e d  a  cause  of a c t i o n  under 

Clause (5) of A r t i c l e  2 of t h e  I n d i a n  Claims Commission Act and may r e c o v e r  

whatever damages they a r e  a b l e  t o  prove i n  subsequent p roceed ings  r e l a t i v e  

t o  t h e i r  l o s s  of those  l a n d s  t o  New York i n  t h e  two c e s s i o n s  of l a n d  made 
3 / - 

t o  New York p r i o r  t o  1790. 

A r t i c l e  I ,  g i v i n g  peace t o  t h e  h o s t i l e  t r i b e s  and r e q u i r i n g  t h e  r e t u r n  
of p r i s o n e r s  and t h e  g i v i n g  up of hos tages  t o  i n s u r e  such r e t u r n ,  and 
A r t i c l e  111, s e t t i n g  boundary l i n e s  between whi te  and I n d i a n  occupancy and 
providing f o r  t h e  c e s s i o n  o r  r e l i n q u i s h i n g  t o  t h e  Uni ted S t a t e s  of a l l  S i x  
Nations"country west  of t h a t  boundary, d i d  n o t  apply  t o  t h e  Oneidas who 
were no t  a t  war w i t h  t h e  Uni ted S t a t e s  and whose land was e a s t  of t h e  
boundary drawn i n  A r t i c l e  111. A r t i c l e  I1 was s p e c i f i c a l l y  d i r e c t e d  t o  
t h e  Oneida and Tuscarora  and simply s t a t e d  t h a t  those  n a t i o n s  " s h a l l  be  
secured i n  t h e  possess ion  of t h e  l ands  on which they are s e t t l e d . "  
A r t i c l e  I V  provided f o r  t h e  u s u a l  g i v i n g  of t r e a t y  goods o r  p r e s e n t s  t o  
a l l  I n d i a n s  p r e s e n t  i n c l u d i n g ,  of course ,  t h e  Oneida and Tuscarora .  

That the  United S t a t e s  was f a m i l i a r  wi th  the  p r a c t i c e  of t h e  c e n t r a l  
government guaran tee ing  t h e  i n t e g r i t y  of Ind ian  l a n d s  i n  t h e  e v e n t  of 
p r e s s u r e  t a c t i c s  p r a c t i c e d  on t h e  Ind ians  by l o c a l  Governments of t h e  
c o l o n i e s  i n  which t h e  l ands  were s i t u a t e d ,  i s  evidenced by t h e  speech 
which t h e  C o n t i n e n t a l  Congress caused t o  be d e l i v e r e d  t o  t h e  Delaware 
I n d i a n s  i n  A p r i l  of 1776, quoted i n  p a r t  i n  f i n d i n g  9.  
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The c a s e  w i l l  proceed f o r  t r i a l  on t h e  c i rcumstances  of t h e  1785 

and 1788 a c q u i s i t i o n s  of Oneida l a n d  by t h e  S t a t e  of New York. 

We Concur:  

1- 
n c e ,  Commissioner 

B r a n t l e y  Blue j ( $ m i s z i o n e r  
; ;: 
I 
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Chairman Kuykendall d i s sen t ing :  

In t h i s  dec is ion  the  Comiss ion  has at tenpted t o  c r e a t e  a " spec i a l  

r e l a t i onsh ip , "  o r  r e s p o n s i b i l i t y ,  on the pa r t  of the  United S t a t e s  t o  

p ro t ec t  the  Oneida Nation aga ins t  t w o  land t r ansac t ions  with the  S t a t e  

of New York which occurred i n  1785 and 1788. 

While it i s  agreed t h a t  such a r e l a t i onsh ip  did not e x i s t  and could 

not  have ex i s t ed  during t h a t  t ime i n  our h i s to ry ,  t h e  major i ty  has purported 

t o  f a b r i c a t e  t h i s  s p e c i a l  r e l ac ionsh ip  out of subsequent events .  

Proof of breach of the  s p e c i a l  r e l a t i onsh ip ,  i f  any, has not  been 

found a f t e r  two hearings on t h e  same record. Nevertheless,  i n s t ead  of 

dismissing the case because of f a i l u r e  of proof,  t h e  major i ty  has ordered 

t h a t  t h e r e  be a t h i r d  hearing presumably on the  same record. P l a i n t i f f s  

have had t h e i r  day i n  cour t  and we s h ~ u l d  now a c t  i n  t h e  manner requi red  

by t h e  f a c t s  and appl icable  l a w .  

This  e f f p r t  f l i e s  f u l l  f o r c e  i n t o  the  t e e t h  of recent  d e c i s i o n s  of 

t h e  Court of Claims on t h i s  very  po in t ;  Seneca Nation v. United S t a t e s ,  

173 C t .  C 1 .  919 (1965), aff'g i n  p a r t ,  rev'g i n  p a r t ,  Docket No. 342-A, 

368-A, 12 Ind. C 1 .  C ~ m n l .  755, S ix  Nations v. United S t a t e s ,  173 C t .  C1. 

899 ( l965) ,  a f f  'g Docket No. 344, 12 Ind. C1. Corn. 86. 

It has been almost two yea r s  since the  prec ise  ques t ion  now be fo re  

u s  was f i r s t  passed upon by t h e  Commission. A t  t h a t  time I d i s s e n t e d  

from t h e  Commission's ec t ion  a s  I 20 now. By t h i s  re ference  I hereby 

incorpora te  my opinion which aFpears a t  20  Ind. C1.  Corn. 337 i n t o  

t h i s  one and make i t  a p a r t  hereof by t h i s  reference.  

I again d i s sen t .  




