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BEFORE THE I N D I A R  CLAIMS COMMISSION 

BAY EIILLS INDIM CO~NLTKIT'J, SXiiT STE. ) 
N4RIE, ARTHUR LAKREXCE LABLAXC, ) 
DANIEL EDIJARDS AW JGHX L. BOUCHER, ) 
AND OTTAWA CHIPPEL'A IN31h1S OF ) 
MICHIGAN, ET AL., ) 

) Docket Kos. 18-E and 58 
P l a i n t i f f s ,  1 

1 
v .  ) 

1 
T9E UNITED STATES OF AHERICA, ) 

1 
Defendact. ) 

Decided : 

ADDITIOKAL FINDINGS OF FACT 

The Commission makes t h e  fol lowing f i n d i n g s  of f a c t  which a r e  

supplementary t o  t h c s c  numbered 1 through 26 (7 Ind.  C1 .  Comm. 5761, 

27 through > O  (20 Ind.  C 1 .  Comm. 137) ,  and 51  through 53 (22 Ind.  C 1 .  

Comm. 372) h e r e t o f o r e  en te red  i n  t h i s  case .  

54. On October 28, 1970, t h e  Commission, a t  24 Ind.  C 1 .  Comm. 50, 

54-55, e n t e r e d  an "Order Amending Findings  of Fac t  of May 20, 1959". 

The Commission found t h a t  t h e  p l a i n t i f f s  he ld  recognized t i t l e  t o  sub- 

a r e a s  "U" and "S" c o m ~ r i s i n g  1,209,600 a c r e s  which were n o t  included i n  

t h e  Commission's o r i g i n a l  de te rmina t ion  of t h e  o v e r a l l  a c r e a g e  of 

Royce Area 205 t h a t  was ceded under t h e  Treaty  of March 28, 1836 

(7 S t a t .  491).  These a r e a s  which should have been included i n  t h e  

o v e r a l l  a r e a  p rev ious ly  valued by t h e  Commission a r e  found t o  have a  
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va lue  of $1,088,640 o r  $0.90 per a c r e ,  a s  of t h e  e f f e c t i v e  d a t e  of t h e  

1836 Treaty .  

55.  Also excluded from the   omm mission's o r i g i n a l  d e t e r m i n a t i o n  of 

o v e r a l l  acreage i n  Royce Area 205 i s  Royce 113,which c o n t a i n s  1 , 3 9 5  

a c r e s  and was ceded by the  p l a i n t i f f s  under the  T r e a t y  of J u l y  6 ,  1820 

( 7  S t a t .  207). The v a l u a t i o n  d a t e  is  March 8 ,  1821, when t h e  t r e a t y  was 

fo rmal ly  proclaimed. The a r e a ' s  t r u e  c o m e r c i a 1  v a l u e  w a s  i n  i t s  gypsum 

d e p o s i t s .  Timber found upon t h e  land had a nominal v a l u e ,  b u t  

would no doubt become more va luab le  a t  a f u t u r e  t ime .  The a c q u i s i t i o n  

of gypsum t o  manufacture p l a s t e r  of p a r i s  was of prime i n t e r e s t  t o  t h e  

defendant ,and u n l i k e  t imber,  a v i a b l e  market f o r  gypsum d i d  e x i s t  a t  t h e  

time of t h e  t r e a t y .  For t h e s e  reasons ,  t h e  Commission f i n d s  t h a t ,  i n  

1821, Royce Area 113 had a f a i r  market v a l u e  of $1,116.00, o r  $0.80 p e r  

a c r e .  The defendant paid  $599.46 f o r  t h i s  land.  We f i n d  t h a t  t h e  d i s p a r i t y  

between t h e  v a l u e  of t h e  land and t h e  c o n s i d e r a t i o n  p a i d  is  unconsc ionab le .  

56. Under t h e  Trea ty  of 1836, p l a i n t i f f s  r e s e r v e d  two t r a c t s  f o r  

t h e i r  own use ,  t o  be held as t h e i r  r e s e r v a t i o n s  f o r  a p e r i o d  of f i v e  y e a r s  

o r  poss ib ly  longer  a t  t h e  d i s c r e t i o n  of t h e  de fendan t .  These areas were 

almost ad jacen t  t o  each o t h e r ,  one being i n  t h e  upper  p e n i n s u l a  and t h e  

o t h e r  i n  t h e  lower pen insu la  of Michigan. They were  s e p a r a t e d  by t h e  

S t r a i t s  of Mackinac. The defendant  agreed t o  pay t o  p l a i n t i f f s  two 

hundred thousand d o l l a r s  i n  c o n s i d e r a t i o n  of t h e  p l a i n t i f f s  changing 

t h e s e  r e s e r v a t i o n s  from permanent ones t o  r e s e r v a t i o n s  f o r  f i v e  y e a r s  

on ly ,  s a i d  amount t o  be paid  whenever t h e  r e s e r v a t i o n s  were  su r rendered .  
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U n t i l  t h a t  t ime  6 %  i n t e r e s t  on t h e  two hundred thousand d o l l a r s  

was t o  be pa id  a n n u a l l y  t o  t h e  I n d i a n s .  These l a n d s  were f i n a l l y  

r e l i n q u i s h e d  t o  t h e  Uci ted  S t a t e s  i n  1375 .  

-. Lne n o r t h e r n o o s r  ~ r a c t  c o n t a i n e d  259,971 a c r e s  and t h e  o t h e r  

c o n t a i n e d  142,00C a z r - 5 .  A11 of t h i s  l and  is  w i t h i n  Royce Area 205 and 

h a s  t h e  s a n e  g e n e r a i  : h a r a c t e r i s t i c s  and q u a l i t i e s  a s  t h e  o t h e r  l a n d  i n  

Royce Area 205. 

T h i s  Corrmissiu: h ~ s  p l acsd  a  v a l u e  c n  n o s t  of t h e  l a n d  w i t h i n  

Royce Area 205. X e  20 I n d .  C 1 .  Corn. 137,138,139 (1968). While r e j e c t i n g  

t h e  u l t i m a t e  c o n c l u s i o n s  of b o t h  ? l a i n t i f f s l  and d e f e n d a n t ' s  e x p e r t  

a p p r a i s a l s ,  t h e  C o m i s s i o n  faund t h e  a v e r a g e  v a l u e  of  l a n d s  l o c a t e d  i n  
- 

b o t h  t h e  Upper and Lover P e n i n s u l a s  t o  be  $0.90 a n  a c r e .  S i n c e  t h e  

r e s e r v a t i o n  l a n d s  a r e  c o n t i g u o u s  and homogeneous t o  t h e  l a n d s  v a l u e d  by 

t h e  Commission i n  t h a t  o p i n i o n ,  t h e  Coxmission f i n d s  t h a t  t h e  401,971 

acres of  r e s e r v a t i a n  i a n d  had a f a i r  market  v a l u e  of $361,773.90, o r  

$0.90 pe r  a c r e ,  a s  of t h e  e f f e c t i v e  d a t e  of  t h e  1836 T r e a t y .  

57. The t o t a l  c z n s i d e r a t i o n  t h a t  w a s  promised o r  owed by t h e  

d e f e n d a n t  and t h e  t o t a l  c o n s i d e r a t i o n  t h a t  w a s  p a i d  by t h e  d e f e n d a n t  

unde r  t h e  T r e a t y  of  March 28,  1836,  are as f o l l o w s :  

A r t i c l e  Tctzil  Promised T o t a l  P a i d  

Four t h  

Annui ty-cash  $388,756.52 $388,756.52 
T r e a t y  Amendment 200,000.00,  p l u s  6% 440,000.00 

i n t e r e s c  a n n u a l l y  
Annu i ty  - $1,000/20  y r s .  20,000.00 20,000.00 
E d u c a t i o n  140,858.43  140,858.43 
M i s s i o n s  3 ,003.00  - 
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A r t i c l e  

Fourth (Cont 'd)  

Agri .  Implements 
Medicine 
P r o . / S a l t ,  Tobbaco, e t c .  
P rov i s ions  

F i f t h  

Debt c la ims 

S i x t h  

T o t a l  Promised T o t a l  Paid  

Payment t o  hal f -breeds  150,000.00 

Seventh 

Blacksmiths ,  shops,  s a l a r i e s  143,005.91 

Ninth 

Payment t o  hal f -breeds  
i n  l i e u  of r e s e r v a t i o n s  

Tenth 

Payment t o  c h i e f s  

Eleventh  

Payment t o  c h i e f s  

$1,653,334.46, p l u s  $1,821,628.06 
6% i n t e r e s t  on $200,000 

Comparing t h e  above f i g u r e  of what was owed under t h e  1836 T r e a t y  

($1,653,334.46) t o  t h e  f a i r  market v a l u e  of t h e  ceded l a n d s  ($12,141,108.23),  

t h e  Commission f i n d s  t h a t  t h e  c o n s i d e r a t i o n  was unconscionable .  

58. A r t i c l e  3 of t h e  T r e a t y  of J u l y  31, 1855 ( 1 1  S t a t .  6211, w a s  

a n  accord and s a t i s f a c t i o n  of t h e  l i a b i l i t i e s  of and c la ims  a g a i n s t  t h e  

United S t a t e s  under t h e  s t i p u l a t i o n s  of a l l  former t r e a t i e s  ( e x c e p t  t h e  
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T r e a t y  of June 16,  1820, ~ r o v i d i n g  f o r  f i s h i n g  r i g h t s ) .  I n  t h e  y e a r s  

from 1785,  when t h e  f i r s t  t r e a t y  was made wi th  t h e  p l a i n t i f f s ,  u n t i l  

t h e  Act of March 3 ,  1871 (16 S t a t .  5 5 6 ) ,  when t h e  United S t a t e s  abandoned 

t h e  p o l i c y  of making t r e a t i e s  w i t h  t h e  Ind ian  t r i b e s ,  t h e  United S t a t e s  

en te red  i n t o  fo r ty - four  t r e a t i e s  wi th  t h e  p l a i n t i f f s , @ £  which t h i r t y -  

t h r e e  were concluded p r i o r  t o  t h e  Trea ty  of J u l y  13, 1855. The 

d e f e n d a n t ' s  o b l i g a t i o n s  under t h e s e  t h i r t y - t h r e e  t r e a t i e s  were n o t  

e x c l u s i v e l y  and s t r i c t l y  l e g a l  o b l i g a t i o n s  but  involved o t h e r  m a t t e r s  

such a s  p r o t e c t i o n  of t h e  I n d i a n s '  l i f e  and p r o p e r t y ,  p r o t e c t i o n  of t h e  

I n d i a n s '  hunt ing and f i s h i n g  r i g h t s  and r e c o g n i t i o n  of t h e i r  boundary 

l i n e s .  These and o t h e r  f u t u r e  o b l i g a t i o n s  were t h e  l i a b i l i t i e s  from 

which t h e  United S t a t e s  sought t o  be  r e l e a s e d .  There fore .  t h e  p r o v i s i o n s  

made f o r  t h e  p l a i n t i f f s  under t h e  T r e a t y  of J u l y  31, 1855, do n o t  

c o n s t i t u t e  e i t h e r  new o r  a d d i t i o n a l  c o n s i d e r a t i o n  f o r  t h e  l a n d  c e s s i o n s  

made pursuant  t o  t h e  Trea ty  of March 28, 1836. 

59. Following t h e  f i s c a l  yea r  1836, t h e  defendant  c l a i m s  g r a t u i t o u s  

e x p e n d i t u r e s  i n  t h e  sum of $37,170.73 f o r  a i d ,  s e r v i c e s ,  implements, 

s u p p l i e s ,  equipment, p r o v i s i o n s , . p r e s e n t s  payments t o  h a l f b r e e d s ,  and 

l a n d  f o r  t h e  b e n e f i t  of t h e  p l a i n t i f f s .  These expendi tu res  are i t emized  

as fo l lows :  

P r e s e n t s  t o  I n d i a n s  $ 1,369.00 
Expenses of Ind ian  d e l e g a t i o n s  636.05 
P r o v i s i o n s  2,870.79 
Clothing 345.92 
T r a n s p o r t a t i o n  of c l o t h i n g  9.27 
Purchase  of l i v e s t o c k  614.14 
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Feed and c a r e  of l i v e s t o c k  22.50 
Hardware, g l a s s ,  o i l s ,  and p a i n t  58.76 
A g r i c u l t u r a l  a i d  -- seeds ,  f r u i t  

t r e e s ,  and f e r t i l i z e r  231.78 
A g r i c u l t u r a l  implements and 

equipment 9 4 2 . 2 6  
T r a n s p o r t a t i o n  of a g r i c u l t u r a l  

implements and equipment 228.58 
Purchase of land 19,749.68 
Payments t o  ha l fb reeds  i n  l i e u  

of r e s e r v a t i o n s  (1836 Trea ty  excess ,  
Def. Ex. 152-V, pp. 49, 127) 10,092.00 

T o t a l  $37,170.73 

60. A f t e r  an examination of each of t h e  i t e m s  included i n  t h e  above 

l i s t ,  t h e  Commission makes the  fol lowing s p e c i f i c  f i n d i n g s  r e s p e c t i n g  

g r a t u i t o u s  o f f s e t s  based upon the  General Accounting O f f i c e  r e p o r t  and 

vouchers submit ted by defendant.  

a. $1,369.00 - P r e s e n t s  t o  I n d i a n s  

Expendi tures  of $1,369.00 f o r  p r e s e n t s  t o  t h e  I n d i a n s  were made o v e r  

a th i r ty -one  year  pe r iod  (1836-1867), and ranged i n  any g iven  y e a r  from 

$8.00 t o  $435.00. There is no i n d i c a t i o n ,  e i t h e r  i n  t h e  GSA r e p o r t  o r  t h e  

vouchers ,  of t h e  n a t u r e  of t h e  i t e m s  purchased and t h e  p r o p o r t i o n  of t h e  

expendi tu re  d i sbursed  f o r  t h e  b e n e f i t  of t h e  p l a i n t i f f s  i n  r e l a t i o n  t o  

t h e  t o t a l  Ind ian  popula t ion  a t  t h e  Mackinac Reservat ion.  There fore ,  t h e s e  

expendi tu res  should n o t  be allowed a s  an o f f s e t .  

b. $636.05 - Expenses of Ind ian  Delegat ions  

Disbursements i n  t h e  above amount f o r  expenses of I n d i a n  d e l e g a t i o n s  

were made dur ing t h e  per iod from 1857 t o  1866. Defendant h a s  p r e s e n t e d  

no evidence upon which t h e  Commission can determine whether t h e  d e l e g a t i o n s  

a c t e d  a t  t h e  r e q u e s t  of and on behalf  of t h e  I n d i a n s  o r  were  r e q u i r e d  by a c t i o r  
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of t h e  United S t a t e s .  Accordingly,  t h e  above amount should be d i s a l l o w e d .  

c.  $2,870 - Provis ions  

Expendi tures  i n  the  above amount f o r  p r o v i s i o n s  were made over  a  

th i r ty -year  pe r iod  from 1844 t o  1873, and ranged from $12.50 t o  $1,000.00 

i n  any one year .  Defendant has  f a i l e d  t o  meet t h e  burden of e s t a b l i s h i n g  

w h i c h  p o r t i o n  of t h e s e  expendi tu res  were made on p l a i n t i f f s f  behalf  and 

whether t h e  b e n e f i t  confe r red ,  i f  any,  was t r i b a l  and n o t  i n d i v i d u a l .  

Th i s  c la im should be disa l lowed.  

d. $345.92 - C l o t h i n g  

Defendant expended $345.92 f o r  c l o t h i n g  o v e r  a  pe r iod  of twenty 

y e a r s  commencing i n  1862 and ending i n  1882. Disbursements ranged from 

$18.00 t o  $178,42 i n  any given year .  A v a i l a b l e  popula t ion  f i g u r e s  

i n d i c a t e  t h a t  t h e r e  were approximately  6,000 members of t h e  p l a i n t i f f  t r i b e s  

l i v i n g  on t h e  r e s e r v a t i o n  dur ing t h i s  p e r i o d .  Vouchers i n d i c a t e  t h a t  t h e  

l a r g e s t  s i n g l e  expendi ture  ($178.42) w a s  an emergency disbursement  t.0 c a r e  

f o r  d e s t i t u t e  I n d i a n s  r e s i d i n g  n e a r  Nor thpor t ,  Michigan. ~ e f e n d a n t  's 

e x h i b i t  0-6,which shows a $50.00 e x p e n d i t u r e  i n  1875 t o  purchase  6  men's 

c o a t s  and 3 men's p a n t s ,  is a  t y p i c a l  voucher f o r  c l o t h i n g .  I n  l i g h t  

of t h e  t r i b a l  popu la t ion  f i g u r e s  by defendan t ,  such e x p e n d i t u r e s  

cannot  be cons idered  a t r i b a l  b e n e f i t  and shou ld  b e  d i sa l lowed  as an 

o f f s e t .  

e. $9.27 - Transpor ta t ion  of C l o t h i n g  

S i n c e  disbursements  made f o r  c l o t h i n g  w e r e  d i sa l lowed  as a n  o f f s e t ,  

t r a n s p o r t a t i o n  of c l o t h i n g  expenses must a l s o  be  disa l lowed.  
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f .  $614.14 - Purchase  of Livestock 

Purchases t o t a l l i n g  $614.14 f o r  l i v e s t o c k  were made by defendan t  

i n  1875 ($264.00) and 1880 ($350.14).  These disbursements were made f o r  

6 oxen, 5 s t e e r s  znd 7 h e i f e r s .  A t  t h e  time the  purchases were made, 

p l a i n t i f f s  t r i b a l  membership was es t imated t o  be 6,500. Under t h e s e  

c i rcumstances  t h e  Commission f i n d s  t h a t  t h i s  smal l  amount of l i v e s t o c k  

could n o t  s e r v e  a t r i b a l  popu la t ion  of t h i s  s i z e .  These d i sbursements  

d i d  n o t  c o n f e r  a t r i b a l  b e n e f i t  and should be disa l lowed as an  o f f s e t .  

g. $22.50 - Feed and Care of Livestock 

This  e x p e n d i t u r e  was made by defendant i n  1856. There is no evidence 

p resen ted  by defendan t  upon which t h e  Commission could determine what 

p r o p o r t i o n  of i t ,  i f  any, w a s  s p e n t  on l i v e s t o c k  which may have belonged 

t o  p l a i n t i f f s .  There fore ,  t h i s  expendi tu re  should be d i sa l lowed  a s  a n  

o f f s e t .  

h. $58.76 - Hardware, G l a s s ,  O i l s  and P a i n t  

These expendi tu res  were made i n  two d i f f e r e n t  y e a r s .  I n  1878, 

$38.66 was s p e n t  and $20.10 was s p e n t  i n  1943. I n  1878, 6,000 Chippewa 

I n d i a n s  r e s i d e d  on t h e  Mackinac Reservat ion.  The evidence i n d i c a t e s  t h a t  

t h e  1943 e x p e n d i t u r e  was f o r  Chippewas r e s i d i n g  i n  t h e  Bay M i l l s  I n d i a n  

Community. There a r e  no 1943 p o p u l a t i o n  f i g u r e s  a v a i l a b l e  f o r  t h e  Bay 

M i l l s  I n d i a n  Community. These amounts are s o  s m a l l  t h a t  t h e  c o n c l u s i o n  

t h a t  t h e y  conferred an i n d i v i d u a l  and n o t  a t r i b a l  b e n e f i t  is  i n e s c a p a b l e  

and they should n o t  be  al lowed as an o f f s e t .  
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i. $231.00 - A e r i c u l t u r a l  d i d  

Disbursements by defendant  f o r  s e e d s ,  f r u i t s ,  t r e e s  and f e r t i l i z e r  

were expended over a per iod of f o u r  y e a r s  from 1878 t o  1881. ~ e f e n d a n t ' s  

- ~ v u c h e r s  (0-10, 6-11) sho~; ti<o purchases  i n  1380 i n  t h e  amounts of 

$67.00 and $52.37 expended f o r  s a a l l  q u a n t i t i e s  such a s  112 p i n t  of peas  

and 112 ounce of t u r n i p  seeds .  At t h e  time t h e s e  amounts were expended, 

t h e r e  were 6,000 members of p l a i n t i f f  t r i b e s ,  comprising 61% of t h e  

popula t ion  of t h e  r e s e r v a t i o n .  xone of t h e s e  purchases  were made i n  

q u a n t i t i e s  l a r g e  enough to i n d i c a t e  a  ~ r i b a l  b e n e f i t .  T h i s  claimed 

o f f s e t  should be d i sa l lowed .  

j .  $942.26 - A o r i c u l t u r a l  Implements and Equipment 

This  equipmznt c o n s i s t e d  of 25 wagons and a c c e s s o r i e s .  The 

t r a n s p o r t a t i o n  of t h e s e  wagons can be t r a c e d  only from t h e  s e l l e r  i n  

Jackson t o  t h e  purchzser  i n  D e t r o i t ,  b u t  t h e r e  i s  no ev idence  t h a t  t h e y  

e v e r  were d e l i v e r e d  t o  t h e  Mackinac Agency. I n  view of t h e  f a i l u r e  of 

proof t h e  above disbursement should be d i sa l lowed  as an  o f f s e t .  

k- $228.58 - Transpor ta t ion  of A g r i c u l t u r a l  Implements and Equipment 

I 
These c l  'med expenses f o r  t r a n s p o r t a t i o n  of a g r i c u l t u r a l  implements =? 

i 
and equipment should  be  disa l lowed because  'of f a i l u r e  of proof t h a t  

? 

d e l i v e r y  was made. 

1. $19,749.68 - Purchase of Land 

I n  t h e  f i s c a l  y e a r s  1939 through 1942, t h e  de fendan t  expended 

$19,749-68 f o r  t h e  purchase of approximately  1300 a c r e s  of l a n d  i n  

Chippewa County, Michigan. These purchase were made f o r  t h e  b e n e f i t  of 
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t h e  Bay M i l l s  Community of I n d i a n s  a s  provided b y  s e c t i o n  5 of t h e  Act 

of  June 18,  1934 (48 S t a t .  984, 985) ,  under t h e  a p p r o p r i a t i o n  a c t s  of 

June 2 2 ,  1936 (49 S t a t .  1757, 1763, 1765, 1766) ,  May 9 ,  1938 (52 S t a t .  

291, 300) ,  May 10 ,  1939 (53  S t a t .  685, 695),  June 18, 1940 ( 5 4  S t a t .  

406, 414, 4 1 5 ) ,  and June 28, 1941 (55 S t a t .  303, 312, 313). I t  i s  

t h e r e f o r e  a  proper o f f s e t .  Having considered t h e  n a t u r e  of t h e  c la ims  

a s s e r t e d  h e r e i n ,  and t h e  e n t i r e  c o u r s e  of d e a l i n g s  and accounts  between 

t h e  p a r t i e s ,  we f i n d  nothing t h a t  would deny t o  t h e  defendant  c r e d i t  

f o r  t h i s  o f f s e t .  Accordingly, i t  should be allowed. 

m.  $10,092.00 - Payment t o  Ha l fb reeds  i n  l i e u  of Reserva t ions  

These payments were "excess" disbursements  made under A r t i c l e  9 

of t h e  Trea ty  of March 28, 1836. The t o t a l  r equ i red  expendi tu re  under 

t h i s  a r t i c l e  was $48,148.00,which has  been c r e d i t e d  a s  c o n s i d e r a t i o n .  

The "excess" sum of $10,092.00, which was paid t o  h a l f b r e e d s  i n  l i e u  of . 

i n d i v i d u a l  r e s e r v e s ,  confe r red  i n d i v i d u a l  b e n e f i t s ,  and, t h e r e f  o r e ,  is  

n o t  a  proper o f f s e t  and should b e  d i sa l lowed .  

n .  $21,000.00 - Annuity Goods 

The defendant claimed t h q t  t h e  above sum w a s  expended i n  1837 f o r  

11 
a n n u i t y  goods" under A r t i c l e  4 of t h e  1836 Trea ty .  A r t i c l e  4  makes 

no p r o v i s i o n  f o r  such a payment. There  i s  no record  of t h i s  s i n g l e  

expendi tu re  i n  t h e  de fendan t ' s  d isbursement  schedule ,  and no b a s i s  

f o r  t h e  al lowance of t h i s  i t e m  a s  an  o f f s e t  has been shown. I t  

t h e r e f o r e  should be d i sa l lowed .  








