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OPINION OF THE COMMISSION 

Blue,  Commissioner, d e l i v e r e d  t h e  opinion of the  Commission. 

Th i s  s u i t  wzs brought by Sac and Fox Ind ians  i n  Iowa, M i s s o u r i ,  

and Oklahoma t o  compel the  defendant  t o  account f o r  v a r i o u s  sums which 

the  p l a i n t i f f s  a l l e g e  were due ,  bu t  not  p a i d ,  under v a r i o u s  t r e a t i e s  

and a c t s  of Congress. The c o l l e c t i v e  c la im is  brought  under Clause  1 

of S e c t i o n  2 of the  Ind ian  claims Commission Act of 1946 (60 S t a t .  1049,  

1050) . 

The p l a i n t i f f s  c o l l e c t i v e l y  contend t h a t  they  r e c e i v e d  l e s s  t h a n  

t h e i r  due i n  two c a t e g o r i e s  of  t r e a t i e s  and a c t s :  (1)  Where t h e  

Congress f a i l e d  t o  a p p r o p r i a t e ;  and ( 2 )  Where t h e  Congress d i d  

a p p r o p r i a t e  b u t  p a p e n t  of t h e  a p p r o p r i a t i o n s  was f r u s t r a t e d  by a c t i o n  

w i t h i n  the  execu t ive  branch of t h e  Government ( P I .  B r . ,  p .  3 7 ) .  The 

de fendan t  would have t h e  Commission c o n s i d e r  s e p a r a t e l y  t h o s e  s i t u a t i o n s  

where t r e a t y  o b l i g a t i o n s  w e r e  a f f e c t e d  by the  d e f e n d a n t ' s  change i n  1843 

from a  ca lendar  year  system t o  a  J u l y  1 f i s c a l  yea r  system (Def. B r . ,  

p .  3 ) .  Addi t iona l ly ,  t h e  de fendan t  contends  t h a t  t h i s  Commission shou ld  

t a k e  j u d i c i a l  n o t i c e  of t h e  v e r y  common p r a c t i c e  of a p p r o p r i a t e d  money 

b e i n g  re tu rned  t o  s u r p l u s  each y e a r ,  t o  t h e  end t h a t  t h e  Uni ted  S t a t e s  

shou ld  not  be  requ i red  t o  account  f o r  s u r p l u s  a p p r o p r i a t i o n s  (Def.  Br . ,  

P -  8) .  

Respecting the  p l a i n t i f f s  ' second c o n t e n t i o n  (above) and t h e  

d e f e n d a n t ' s  po in t  t h a t  a p p r o p r i a t e d  money is f r e q u e n t l y  r e t u r n e d  t o  

s u r p l u s ,  the  p l a i n t i f f s  contend t h a t  United S t a t e s  v. Commissioners 
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o f  the  Sinkin; Fund of t he  C i ty  of L o u i s v i l l e ,  169 U . S .  

c o n t r o l l i n g .  The Commission views t h e  c i t e d  d e c i s i o n  a s  i n a p p o s i t e .  

The q u e s t i o n  whether  I n d i a n s  can compel t h e  government t o  p a y  t o  t h e n  

monies where the a p p r o p r i a t i o n  was i n  e x c e s s  of t h e  amount r e q u i r e d  

t o  c a r r y  ou t  the p r o v i s i o n s  of t h e  t r e a t y  h a s  been d e t e r m i n e d .  I n  

Shoshone T r i b e  of I n d i a n s  of  t h e  Wind R i v e r  R e s e r v a t i o n  v .  U n i t e d  S t a t e s  - 

82 C t .  C 1 .  23 (1935) ,  t h e  p l a i n t i f f  sought  t o  r e c o v e r  t h e  d i f f e r e n c e  ,, 

between the  amounts a p p r o p r i a t e d  and t h e  amounts expended t o  s a t i s f y  

t r e a t y  o b l i g a t i o n s .  Under t h e  t r e a t y ,  t h e  de fendan t  d i d  n o t  u n d e r t a k e  

t o  expend sums c e r t a i n  f o r  t h e  v a r i o u s  i t e m s  and t h e r e  was no c o n t e n t i o n  

t h a t  t h e  t r e a t y  o b l i g a t i o n s  were less t h a n  whol ly  s a t i s f i e d .  The c o u r t  

obse rved  (id., a t  86 ) :  

. . . The f a c t  t h a t  i t  a p p r o p r i a t e d  more money 
f o r  t h e  purpose  of c a r r y i n g  o u t  t h e  p r o v i s i o n s  of t h e  
t r e a t y  of 1868 t h a n  was found n e c e s s a r y  t o  be d i s b u r s e d  
f o r  t h e  a r t i c l e s ,  and f a c i l i t i e s  and employees a g r e e d  
t o  be f u r n i s h e d  i n  t h e  t r e a t y  does  n o t  e n t i t l e  t h e  
p l a i n t i f f  t o  r e c o v e r  any p o r t i o n  of t h e  unexpended 
ba l ance  s p p r o p r i a t e d  f o r  t h e s e  v a r i o u s  purposes  u n l e s s  
i t  is shown t h a t  t h e r e  w a s  a f a i l u r e  on t h e  p a r t  of  t h e  
Uni ted  S t a t e s  t o  f u r n i s h  t h e  p r o v i s i o n s ,  f a c i l i t i e s ,  o r  
employees s p e c i f i e d  i n  t h e  t r e a t y .  Even i n  t h e  la t ter  
e v e n t  i t  would be  n e c e s s a r y  f o r  p l a i n t i f f  t o  show 
where in  t h e  Uni ted  S t a t e s  had f a i l e d  t o  f u l f i l l  i t s  
o b l i g a t i o n  under t h e  t r e a t y .  

I n  ,Seminole Nat ion  v .  Un i t ed  S t a t e s ,  316 U.S. 286 (19421,  a f f l g  

i n  p a r t ,  remanding i n  p a r t ,  9 3  C t .  C 1 .  500 (1941),  t h e  c o u r t  a f f i r m e d  

t h e  lower  c o u r t ' s  r e j e c t i o n  of a c l a i m  f o r  t h e  d i f f e r e n c e  be tween 

$10,000 a p p r o p r i a t e d  t o  c o n s t r u c t  a  b u i l d i n g  " a t  an expense  n o t  

exceed ing  t en  thousand d o l l a r s "  and t h e  amount a c t u a l l y  expended.  The 
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Court  observed (316 U.S. 286, a t  293): 

. . . Since the government's promise was n o t  t o  
expend $10,000, but t o  e r e c t  s u i t a b l e  b u i l d i n g s  a t  a c o s t  
no t  i n  excess  of $10,000, i~ fol lows t h a t  t h e r e  was no 
v i o l a t i o n  of.  the t r e a t y  p r o v i s i o n ,  and hence no r i g h t  of 
recovery.  

Th is  Commission views the  c i t e d  Shoshone and Seminole d e c i s i o n s  a s  

c o n t r o l l i n g .  Hence, the  p l a i n t i f f s  may not  recover ,  i n  t h i s  account ing 

a c t i o n ,  the  d i f f e r e n c e  between sums a c t u a l l y  a p p r o p r i a t e d  and l e s s e r  

sums a c t u a l l y  expended t o  accomplish t h e  aims f o r  which the  a p p r o p r i a t i o n s  

were made, i n  the  absence of proof t h a t  t h e  t r e a t y  o b l i g a t i o n s  were 

l e s s  than wholly s a t i s f i e d  . 

The o t h e r  major i s s u e  is whether t h e  p l a i n t i f f s  may s e c u r e  an 

account ing  f o r  sums which were due under a t r e a t y  bu t  no t  a p p r o p r i a t e d ,  

e i t h e r  wholly o r  i n  p a r t .  The f a i l u r e  of Congress t o  make an  

a p p r o p r i a t i o n  t o  pay compe.nsation provided f o r  by s t a t u t e  does n o t  

a f f e c t  t h e  r i g h t  t o  recover  t h e  compensation s o  provided.  Leonard v.  

Uni ted S t a t e s ,  80 C t .  C1 .  147, 150 (1935) ; t r e a t i e s  have t h e  same 

s t a t u r e  a s  a c t s  of Congress. They are bo th  t h e  "Supreme law of t h e  land."  

V a l e n t i n e  v. United S t a t e s  ex rel.  Neidecker ,  299 U.S. 5 ,  10 (1936);  

Whitney v .  Robertson, 124 U.S. 190, 194 (1888) ; United S t a t e s  v .  3 

Gal lons  of Whiskey, 93 U.S. 188, 196 (1876). Hence, even though Congress 

d i d  n o t  a p p r o p r i a t e  enough money t o  s a t i s f y  a t r e a t y  o b l i g a t i o n ,  o r  

d i d  n o t  appropr ia te  any money t o  s a t i s f y  a t r e a t y  o b l i g a t i o n ,  n e v e r t h e l e s s  

t h e s e  p l a i n t i f f s  a r e  e n t i t l e d  t o  a judgment i n  t h i s  account ing  s u i t  

f o r  any and a l l  sums which would have been t h e i r  due had Congress complete ly  

funded i t s  t r e a t y  o b l i g a t i o n s  w i t h  them. 
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The Commission notes  t h a t  whi le  the  p l a i n t i f f s '  proposed Finding No. 

3 r e l a t e s  t o  monetary d e f i c i e n c i e s  i n  an educa t iona l  fund, the  p a r t i e s '  

arguments on t h i s  po in t  seem t o  c e n t e r  upon whether a want of educa t ion  

of c h i l d r e n  is a c t i o n a b l e  (cf. Def. Br . ,  p. 53;  P 1 .  Rep. B r . ,  p. 5 ) .  I n  

the  context  of the  case a t  b a r ,  the  Conmission views t h i s  p o i n t  as no more 

than a demand f o r  accounting f o r  an a s c e r t a i n a b l e  sum, and i n t i m a t e s  no 

view concerning whether the re  was a consequent want of educa t ion  o r ,  i f  

t h e r e  was, whether t h a t  want is a c t i o n a b l e .  The Commission a l s o  n o t e s ,  

i n  pass ing ,  p l a i n t i f f s '  proposed Finding No. 18,  and t h e  second h a l f  of 

t h e  p l a i n t i f f s '  proposed conclusory Finding No. 19,  t o  t h e  e f f e c t  t h a t  t h e  

p l a i n t i f f s  a r e  e n t i t l e d  t o  a judgment which would e x t r a c t  from t h e  Treasury  

of the  United S t a t e s  some $68,089.43 which, a s  of June 30, 1951, Stood t o  

t h e  p l a i n t i f f s '  c r e d i t  on the  books of t h e  United S t a t e s ;  Such sums owned 

by t h e  p l a i n t i f f s  which a r e  i n  the  d e f e n d a n t ' s  custody a r e  beyond t h e  

reach  of t h e  j u r i s d i c t i o n  of t h i s  Commission. 

The only remaining i s s u e  not f a l l i n g  under any of t h e  p r i n c i p l e s  

set o u t  above concerns 17,000 a c r e s  of l a n d  which, t h e  p l a i n t i f f s  con tend ,  

were owed them under a r t i c l e  2 of t h e  t r e a t y  of September 17,  1836 

( 7  S t a t .  511).  The defendant pointed o u t  t h a t  t h e s e  17,000 a c r e s  w e r e  

involved i n ,  and compensated f o r  by, t h e  judgment i n  Sac and Fox T r i b e  

v. United S t a t e s ,  Docket 195, 13 Ind.  C 1 .  Comm. 295 (1964). I n  t h a t  

d e c i s i o n ,  t h e  Commission d id  determine a s  a f a c t  (Find.  No. 4 ,  id., a t  296) 

t h a t  the  defendant added 17,000 a c r e s  t o  make up t h e  d e f i c i e n c y  i n  a c r e a g e  
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uncovered by survey.  The Commission no tes  t h a t  t h e  p l a i n t i f f s  i n  t h e i r  

r e p l y  b r i e f  d i d  not  pursue  t h i s  i s s u e .  We conclude t h a t  t h e  p l a i n t i f f s  

have conceded t h a t  t h e i r  c l a im f o r  a  d e f i c i e n c y  of 17,000 a c r e s  is  

wi thou t  m e r i t .  The C o m i s s i o n  a g r e e s .  

I n  view of the  s e v e r a l  fo rego ing  d i s c u s s i o n s ,  t h e  Commission h a s  

t h i s  d a t e  e n t e r e d  a  number of f i n d i n g s  of f a c t  which r e f l e c t  t h e  d o l l a r  

d e f i c i e n c i e s  and overpayments between t h e  p a r t i e s  under  t h e  t r e a t i e s  a t  

i s s u e ,  p l u s  a conclusory  f i n d i n g  e s t a b l i s h i n g  t h e  sum due on b a l a n c e  

a f t e r  t h e s e  v a r i o u s  d e f i c i e n c i e s  and overpayments a r e  r e c o n c i l e d .  

Th i s  s u i t  w i l l  proceed t o  a  d e t e r m i n a t i o n  of o f f s e t s ,  i f  any,  t o  

be deducted from t h e  g r o s s  award h e r e i n .  

& 

e r c e ,  ~ o m n i i s s i o n e r  



26 Ind .  C 1 .  Comm. 513 

Commissioner Vance d i s s e n t i n g :  

The bu rden  of p roo f  must be  on defendant  t o  show t h a t  i t  s a t i s f i e d  

i t s  o b l i g a t i o n  under t h e  t r e a t y .  I t  makes no more s e n s e  t o  p l a c e  t h i s  

burden  on t h e  p l a i n t i f f  t h a n  i t  would were  t h e  law t o  p l a c e  t h e  bu rden  

o f  showing n e g l e c t  on an i n f a n t  i n  a p roceed ing  f o r  c h i l d  n e g l e c t .  

Here t h e  d e f e n d a n t  f a i l e d  u t t e r l y  t o  p rove  t h a t  i t  f u l f i l l e d  i t s  

o b l i g a t i o n  under  t 5 e  t r e a t y  and s p e c i f i c a l l y  i t s  r e s p o n s i b i l i t y  as a 

_ . .  
f i d u c i a r y  . 

Judgment s h o u l d  b e  e n t e r e d  i n  f a v o r  of t h e  p l a i n t i f f  i n  t h e  amount 

o f  t h e  p r a y e r ,  $293,878. 




