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BEFORE THE INDIAN CLAIMS COMMISSION 

THE STOCKBRIDGE MLTNSEE COmITY, 
THE STOCKBRIDGE TRIBE OF INDIANS AND 
THE ?IUh7SEE TRIBE OF INDLWS BY ARVID 
E. MILLER AND FRED L. ROBINSON, 

Plaintiffs, 

THE UNITED STATES OF AMERICA, 

Defendant. 

1 
1 
1 
1 
1 
1 
1 
1 Docket No. 300 
1 
1 
1 
1 

Decided: December 15, 1971.  

Appearances : 

Marvin S. Chapman, Attorney for 
Plaintiffs, Aaron, Aaron, Schimberg, 
and Hess of Counsel. 

M. Edward Bander, with whom was 
Mr. Assistant Attorney General 
Clyde 0. Martz, Attorneys for 
Defendant. 

OPINION 

Blue, Commissioner, delivered the opinion of the Commission. 

The plaintiff, the Stockbridge Munsee Community, has brought this 

action for an accounting of monies allegedly due and owing to the 

plaintiff tribe as a result of defendant's failure to fulfill its 

obligations under the treaties of August 11, 1827, 7 Stat. 303, 

September 3, 1839, 7 Stat. 580, November 24, 1848, 9 Stat. 955, February 

5, 1856, 11 Stat. 663, azi the Act of August 15, 1894, 28 Stat. 286, 307. 



25 Ind. C1.  C ~ ~ m m .  491 4 9 2  

A t  a  hearing conducted on Septenber  28, 1968,  t h e  de fendan t  

submitted s e v e r a l  r e p o r t s  t h a t  had been prepared by t h e  General  

Accounting Off ice  and General  S e r v i c e s  A d m i n i s t r a t i o n ,  a s  w e l l  a s  

o t h e r  documentary m a t e r i a l ,  a l l  of which a l l e g e d l y  accoun t s  i n  d e t a i l  for 

nonies appropr ia ted  and d i sbursed  by t h e  defendant  f o r  t h e  p l a i n t i f f  

pursuant t o  the  above t r e a t i e s  and a c t  of Congress. T h e r e a f t e r ,  t h e  

p l a i n t i f f  t r i b e  f i l e d  a  memorandum i n  suppor t  of i ts  e x c e p t i o n s  t o  t h e  

de fendan t ' s  accounting r e p o r t s ,  and t h e  defendant  f i l e d  i t s  r e q u e s t e d  

f i n d i n g s  of f a c t  and memorandum of p o i n t s  and a u t h o r i t i e s .  

The p l a i n t i f f  a l l e g e s  t h a t  d e f e n d a n t ' s  accoun t ing  shows t h a t  t h e  

defendant  i s  s t i l l  o b l i g a t e d  t o  t h e  S tockbr idge  I n d i a n s  i n  t h e  amount 

of $22,335.74. Defendant concedes $687.22 of t h i s  amount, b u t  c l a i m s  

s e t o f f s  i n  excess  of $7,000. The Commission h a s  c a r e f u l l y  examined 

t h e  record  and w e  have found t h a t  i n  some i n s t a n c e s  t h e  d e f e n d a n t  f a i l e d  

t o  pay over  o r  expend f o r  t h e  b e n e f i t  of t h e  p l a i n t i f f  t r i b e  s t i p u l a t e d  

amounts of money where i t  was under o b l i g a t i o n  t o  make such  e x p e n d i t u r e s .  

We have concluded t h a t  t h e  p l a i n t i f f  may recover  $4,203.09 on t h e  accoun t  

a s  s t a t e d  and,  f u r t h e r ,  t h a t  t h e  defendant  is not  e n t i t l e d  t o  any l e g a l  

s e t o f f s  o r  counterclaims.  

Our f i n d i n g s  of f a c t  a r e  q u i t e  d e t a i l e d  and need n o t  b e  r e p e a t e d ,  

and we s h a l l  l i m i t  our comments h e r e i n  i n s o f a r  as p o s s i b l e  t o  c e r t a i n  

i t e m s  t h a t  were not allowed. 

The p l a i n t i f f  has p r e d i c a t e d  recovery  on most of t h e  i t e m s  c l a imed  

s imply  on t h e  f a c t  t h a t  excess  a p p r o p r i a t i o n s  above a c t u a l  d i s b u r s e m e n t s  

were u l t i m a t e l y  re turned t o  a  s u r p l u s  account  and n o t  pa id  o v e r  t o  t h e  I n d i a n s .  

One example is the  p l a i n t i f f ' s  c l a im f o r  s u r p l u s  funds  t h a t  were  
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a p p r o p r i a t e d  t o  c a r r y  o u t  the  s t i p u l a t i o n s  of A r t i c l e  6  of t h e  T r e a t y  of 

September 3 ,  1839, s u p r a .  Under A r t i c l e  6 of t h e  1839 T r e a t y ,  s u p r a ,  t h e  

de fendan t  o b l i g a t e d  i t s e l f  t o  d e f r a y  t h e  expenses o f . t h e s e  S t o c k b r i d g e  

Munsee I n d i a n s  who d e s i r e d  t o  remove west  of t h e  M i s s i s s i p p i  R iver  and 

t o  f u r n i s h  them w i t h  s u b s i s t e n c e  f o r  one yea r  a f t e r  t h e i r  a r r i v a l .  

No s p e c i f i c  sum was s t a t e d  i n  t h e  t r e a t y .  

The p l a i n t i f f  c l a ims  t h a t  t h e  sum of $12,283.08, which is l i s t e d  i n  

t h e  d e f e n d a n t ' s  accoun t ing  under t h e  1839 Trea ty  a s  c a r r i e d  t o  s u r p l u s ,  

shou ld  have been d i s b u r s e d  f o r  s u b s i s t e n c e  purposes under  A r t i c l e  6  of 

s a i d  t r e a t y .  P l a i n t i f f  h a s  c i t e d  a  r e p o r t  prepared by t h e    om mission's 

I n v e s t i g a t i o n  D i v i s i o n  on A p r i l  1 9 ,  1968, as conf i rming t h e  f a c t  t h a t  

t h o s e  Indians,who had removed t o  Kansas,could no t  s u s t a i n  themse lves  and 

e v e n t u a l l y  faced  s t a r v a t i o n .  T h i s  r e p o r t ,  a  two page memorandum ( c o p i e s  

of which were made a v a i l a b l e  t o  t h e  ~ a r t i e s ) ,  s t a t e s  a t  t h e  v e r y  o u t s e t  

t h a t ,  d u r i n g  1839-40, some 169 S t o c k b r i d g e  Munsee I n d i a n s  moved westward 

and s e t t l e d  on t h e  Kansas l a n d s  where they  a p p a r e n t l y  p rospered  d u r i n g  

t h e  i n i t i a l  y e a r s  fo l lowing  t h e i r  a r r i v a l .  Nothing more w a s  h e a r d  of 

t h e s e  I n d i a n s  u n t i l  1849, when a t  t h a t  t ime  they were r e p o r t e d  i n  a 

d e c l i n i n g  c o n d i t i o n .  By 1854 t h e y  were f a c i n g  s t a r v a t i o n .  

I n  o r d e r  t o  f u l f i l l  t h e  s t i p u l a z i o n s  of t h e  1839 T r e a t y ,  t h e  

Congress ,  by t h e  Act of .July 20,  18C;, 5 S t a t .  402, 404, a p p r o p r i a t e d  

$36,265.40,  which was s e z  il-, uzder  headizg "Carrying i n t o  E f f e c t  

T r e a t y  w i t h  t h e  Stocii';:iige zzd Xizsee;:'. Iz a l l ,  t h e  d e f e n d a n t  s p e n t  
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$14,042.50 f o r  removal and s u b s i s t e n c e  under A r t i c l e  6  of t h e  1839 

Treaty .  The defendan t ' s  accounting shows t h a t ,  a l l  b u t  $660 of t h e  above 

amount was disbursed dur ing the  ca lendar  years  1840 through 1843. I n  

absence of any evidence t o  t h e  c o n t r a r y ,  t h i s  would tend t o  conf i rm t h a t  

the  169 Indians,who had removed t o  Kansas dur ing 1839-40, c o n s t i t u t e d  

t h e  p r i n c i p a l ,  i f  not  t h e  on ly ,  Stockbr idge Munsee group who a v a i l e d  

themselves of t h e  removal p r o v i s i o n s  under t h e  1839 T r e a t y ,  and f u r t h e r ,  

s i n c e  they i n i t i a l l y  prospered,  t h e  United S t a t e s  d i d  i n  f a c t  

f u r n i s h  these  Ind ians  w i t h  adequate s u b s i s t e n c e  f o r  a t  l e a s t  one y e a r  

a f t e r  t h e i r  a r r i v a l .  

Of the  $12,283.08 c a r r i e d  t o  s u r p l u s ,  s u p r a ,  $12,101.60 was t h e  

r e s u l t  of a  p r i o r  t r a n s f e r  of s u r p l u s  money from an u n r e l a t e d  account  

a s  author ized under Sec t ion  3  of t h e  Act of March 3 ,  1843, 5 S t a t .  612,  

613, ". . . f o r  t h e  purpose of s e t t l i n g  and c l o s i n g  t h e  account  of 

d i s b u r s i n g  agents  i n  the  Ind ian  depar tment ,  . . . ." Accordingly ,  

s a i d  s u r p l u s  funds were n o t  o b l i g a t e d  monies t h a t  t h e  de fendan t  was 

f o r  s u b s i s t e n c e  under A r t i c l e  6  of t h e  1839 T r e a t y .  

were a l s o  s u r p l u s  'funds which t h e  de fendan t  was 

n o t  required to .  spend f o r  subsis teAce under A r t i c l e  6 of t h e  1839 
\ 

Trea ty .  The C o m i s s i o n  has  n o t  been made aware of any l e g a l ,  e q u i t a b l e ,  
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o r  a c c o u n t i n g  p r i n c i p l e  t h a t  would r e q u i r e  t h e  d e f e n d a n t  t o  pay o v e r  t o  

t h e  p l a i n t i f f  t r i b e  s u r p l u s  funds  n o t  needed t o  c a r r y  o u t  t r e a t y  

o b l i g a t i o n s  where? no s p e c i f i c  e x p e n d i t u r e  h a s  been  mandated by Congres s .  

See  Seminole  N a t i o n  v .  United S t a t e s ,  316 U.S. 286 (1941) ,  Shoshone 

T r i b e  of I n d i a n s  v .  United S t a t e s ,  82 C t .  C 1 .  74, 85, 86 ,  r e v ' d  299 

U.S. 476 (1937) .  

What h a s  been  s a i d  above w i t h  r e s p e c t  t o  p l a i n t i f f ' s  r i g h t  t o  

r e c o v e r  t h e  unexpended b a l a n c e  r e t u r n e d  t o  s u r p l u s  a l s o  a p p l i e s  t o  

s u r p l u s  f u n d s  sough t  t b  b e  r ecove red  unde r  t h e  1848 T r e a t y .  

For a  d i f f e r e n t  r e a s o n  t h e  Commission h a s  d e n i e d  t h e  p l a i n t i f f ' s  

f u r t h e r  c l a i m  of $3,000 a r i s i n g  under  t h 2  1827 T r e a t y .  The 1827 T r e a t y  

was concluded on August 1 1 t h  of t h a t  y e a r  and w a s  r a t i f i e d  and p roc la imed  

on Februa ry  23 ,  1829.  I n i t i a l  a p p r o p r i a t i o n s  t o  c a r r y  o u t  t h e  p u r p o s e s  

of A r t i c l e  5 of  t h e  1827 T r e a t y  were made i n  1830. The p l a i n t i f f  

c l a i m s  t h a t  had t h e  payments under  ~ r t i c l e  5 of t h e  T r e a t y  of  1827 

begun two y e a r s  earl ier ,  a t  t h e  t ime  of  t h e  ag reemen t ,  t h e n  t h e  p l a i n t i f f  

would have  c o l l e c t e d  a t  some p o i n t  two a d d i t i o n a l  $1 ,500 payments o r  

$3 ,000 more t h a n  i t  e v e n t u a l l y  d i d .  The ? l a i n t i f f  s a y s  t h a t  t h e  payments 

s h o u l d  h a v e  begun a t  t h e  t i m e  of t h e  ag reemen t  b e c a u s e  t h e  b o u n d a r i e s  

e s t a b l i s h e d  by t h e  agreeincnt t o o k  e f f e c t  a t  t h e  t i m e  o f  t h e  ag reemen t .  

However, A r t i c l s  7  of t h e  1827 T r e a t y  ~ r o v i d e d  t h a t  t h e  t r e a t y  would n o t  

be  o b l i g a t o r y  u n t i l  r a z i f i s d .  T h i s  b e i n g  t h e  c a s e  t h e  d e f e n d a n t  was 

n o t  o b l i g a z e d  t o  a s p r o p r i a c z  any noney zo c a r r y  o u t  t h e  t r e a t y  s t i p u l a t i o n s  

u n t i l  a f t e r  Feb ruz ry  2 3 ,  1329. I n  o u r  judgment ,  1830 was t h e  ear l ies t  
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year  t h a t  t h e  a p p r o p r i a t i o n s  could have been made. P l a i n t i f f s '  c l a im,  { 

t h e r e f o r e ,  is without  m e r i t .  

Equally wi thout  mer i t  i s  the  de fendan t ' s  a t t empt  t o  s e t  o f f  o r  

counterc la im a g a i n s t  any award h e r e i n  $5,775 i n  a n n u i t y  payments 

received by the  Stockbr idge Ind ians  under t h e  1848 T r e a t y ,  and $1,848.41 

expended by the  S e c r e t a r y  of I n t e r i o r  i n  conducting c e r t a i n  s a l e s  of 

Stockbr idge Ind ian  a l l o t t e d  l ands .  

Under A r t i c l e  9 of t h e  1848 Trea ty  t h e  United S t a t e s  had agreed t o  

pay t h e  Stockbr idge Ind ians  an annui ty  equa l  t o  5% on t h e  p r i n c i p a l  sum 

of $16,500, o r  $850 annual ly .  By v i r t u e  of A r t i c l e  5  of t h e  1856 Trea ty  

t h e  p l a i n t i f f  t r i b e  r e l i n q u i s h e d  t h i s  annui ty .  A t  t h e  t ime of t h e  

1856 re l inquishment  t h e  I n d i a n s  were e n t i t l e d  t o  $5,775 i n  a n n u i t i e s ,  

which were i n  f a c t  d isbursed f o r  t h e i r  b e n e f i t .  The defendant  now 

a l l e g e s  t h a t  t h e  1856 Trea ty  rescinded t h e  1848 T r e a t y ,  and ,  as a r e s u l t  

of t h i s  t o t a l  r e s c i s s i o n  and s u b s t i t u t i o n  of a  new agreement,  t h e  

p l a i n t i f f  must d i sgorge  a l l  monies rece ived  under t h e  o l d  agreement.  

The Commission h a s  found no such r e t r o a d t i v e  e f f e c t  f lowing from t h e  

language of the  1856 Treaty .  What t h e  p l a i n t i f f  r e l i n q u i s h e d  under t h e  

1856 Trea ty  was t h e  r i g h t  t o  f u t u r e  annu i ty  payments and no th ing  more. 

A r t i c l e  13 of t h e  1856 T r e a t y  s t i p u l a t e d  t h a t ,  i f  t h e  S e c r e t a r y  of 

I n t e r i o r  thought i t  expedient  and p roper ,  h e  might conduct a n  i n v e s t i g a t i o n  

i n t o  c e r t a i n  s a l e s  of Stockbr idge Ind ian  a l l o t t e d  l a n d s ,  and,  i f  improper 

s a l e s  had been made, o r  an improper c o n s i d e r a t i o n  r e c e i v e d ,  he  was 

empowered t o  s e t  them a s i d e .  An i n v e s t i g a t i o n  was conducted and expenses  

-. 
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were incurred in the amount of $1,848.41. The defendant alleges that, 

in the absence of any language in the 1856 Treaty, the Indians should be 

charged with this expense, since the Secretary's actions were voluntary, 

and no benefit actually accrued to the deEendant. Defendant cites 

Choctaw Nation v. United States, 91 Ct. Cls. 320 (1940), for the proposition 

that as a general policy the United States does not assume the expense 

of the distribution or sale of tribal property. The Commission finds no 

fault in the Choctaw rule, only its application to the matter before us. 

In the Commission's judgment the obligation assumed by the Secretary 

of Interior to investigate questionable sales of Stockbridge allotted 

lands was not simply a gratuitous gesture, but was a part of the overall 

1856 Treaty consideration. 

Much agitation had been engendered from earlier attempts by the 

United States to move the Stockbridge Indians out of Wisconsin, and to 

permit those Indians who wished to remain and become citizens to take 

allotments. White settlers who had purchased Indian allotments 

complicated the picture. The 1856 Treaty was an attempt to settle all 

these problems once and for all. To say the secretary's actions taken 

pursuant to Article 13 of the 1856 Treaty did not inure to the benefit 

of the United States, is to ignore the overall purposes and effect of the 

1856 Treaty and what it was intended to accomplish for both the Indians 

and the United States. The administrative expenses incurred as a result 

of the Secretary's actions are properly the defendant's expenses and not 

chargeable to plaintiff tribe. 



26 I n d .  Cl. Comm. 491 4 9 8  

The p l a i n t i f f  i s  t h e r e f o r e  e n t i t l e d  t o  r ecover  from t h e  de fendan t  

$ 4 , 2 0 3 . 0 9  l e s s  any a l lowable  g r a t u i t o u s  o f f s e t s .  

~ r r n t - l e ~  Blue,  ~ o f m y k s i o n e r  

We Concur: 

Richard W. ~ a r b o r o u ~ v ,  Commissioner 

r c e ,  dommissioner 
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Commissioner Vance d i s s e n t i n g :  

I n  my opin ion ,  t h e  e n t i r e  record of t h i s  case,  i n c l u d i n g  t h e  r e p o r t  

of t h e  I n v e s t i g a t i o n  Div i s ion  of t h e  Indian Claims Commission, S ~ W S  t h a t  

d e f e n d a n t ' s  e f f o r t s  t o  comply wi th  the  t r e a t y  p rov i s ion  t o  have been 

meager, indeed t o o  l i t t l e  and too  l a t e .  
. . 

The defendant ' s  a t t empts  t o  e x p l a i n  why funds were r e t u r n e d  t o  

s u r p l u s  r a t h e r  than expended t o  f u r n i s h  s u b s i s t e n c e  f o r  t h e  I n d i a n s  

a r e  inadequate ;  many o f  t h e  Ind ians  having been l e f t  i n  a  s t a r v i n g  

c o n d i t i o n  a f t e r  t h e i r  removal. 

The r e p o r t  of t h e  I n v e s t i g a t i o n  Divis ion of t h e  I n d i a n  Claims 

Commission s t a t e s  : 

To conclude,  from t h e  informat ion a v a i l a b l e ,  
t h e  S tockbridge-Plunsee were  r e l a t i v e l y  s e c u r e  
immediately fo l lowing  t h e i r  a r r i v a l  i n  Kansas. I t  
would appear ,  t h i s  p o s i t i o n  w z s  t h e  r e s u l t  of I n d i a n  
d i l i g e n c e  and i n d u s t r y  r a t h e r  than  government a i d .  

Subsequently t h e  I n d i a n  p o s i t i o n  d e t e r i o r a t e d  
t o  a  p o i n t  where by 1854 they were f a c i n g  s t a r v a t i o n .  

The defendanr has  f a i l e d  t o  s u s t a i n  t h e  burden of p rov ing  t h e  

account.  Accordingly, t h e  p l a i n t i f f s  should  recover  t h e  amount c la imed ,  

2, &&-L 

3 o M .  Vance , Commissioner 




