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BEFORE THE INDIAN CLAIMS COMMISSION 

THE DELANARE TRIBE OF INDIAhTS and THE ) 
mSENTEE DELAWA!E TRIBE OF OUAKOMLZ, ) 

) 
P l a i n t  i f  fs, ) 

v .  ) Docket Nos. 27-A and 241 
1 

THE UNITED STATES OF AMERICA, ) 
) 

Defendant. ) 

Decided: November 24,  1971 

ADDITIONAL FINDINGS OF FACT 

The Commission makes the  fol lowing f i n d i n g s  of f a c t  which a r e  

supplemental  t o  t h e  f i n d i n g s  numbered 1 through 59 and i n  l i e u  of 

f i n d i n g  numbered 60 h e r e t o f o r e  en te red  i n  t h e  above-captioned c a s e s .  

60. Claim f o r  General  Gra tu i tous  O f f s e t s .  The g e n e r a l  g r a t u i t i e s  

f o r  which t h e  United S t a t e s  i n i t i a l l y  claimed c r e d i t  t o t a l  $72,600.37. 

A t  t h e  Commission's r e q u e s t  defendant submit ted a y e a r l y  t a b u l a t i o n  

o f  t h e  claimed o f f s e t s .  The commission, i n  cons ider ing  t h e  c l a i m  on 

a n  item by i t e m  b a s i s ,  has  been requ i red  t o  make f u r t h e r  computat ions  

w i t h i n  each of t h e  o f f s e t  c a t e g o r i e s .  A s  a consequence of t h e s e  mathe- 

m a t i c a l  computations,  t h e  r e s u l t i n g  t o t a l  of a l l  claimed g e n e r a l  

g r a t u i t i e s  is $73,308.64. To t h i s  amount t h e r e  is a claimed " c r e d i t "  

of $717.30 l e a v i n g  a n e t  balance of $72,591.34 T h i s  f i g u r e  r e p r e s e n t s  

t h e  t o t a l  n e t  sum of t h e  de fendan t ' s  o f f s e t  c la im and is  t h e  t o t a l  

f i g u r e  upon which t h e  Commission's d e c i s i o n  is  based.  
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61. D i s t r i b u t i o n  of G r a t u i t i e s .  A l l  of t h e  claimed o f f s e t s  a r e  

f o r  goods o r  s e r v i c e s  d i s t r i b u t e d  through o r  ~ r o v i d e d  a t  t h e  Wichi ta  

Agency. Since t h a t  agency exerc i sed  j u r i s d i c t i o n  over  a  number of 

Ind ian  t r i b e s  o t h e r  than  t h e  Delaware T r i b e ,  i t  has  been n e c e s s a r y  t o  

appor t ion a l l  t h e  genera l  g r a t u i t i e s  on a popula t ion  b a s i s .  The 

claimed o f f s e t s  r e p r e s e n t  a  p o r t i o n  of t o t a l  g e n e r a l  g r a t u i t i e s  

de l ive red  through t h e  Wichi ta  Agency. The percentage t h u s  a p p l i e d  h a s  

v a r i e d  from 2% t o  6%, r e p r e s e n t i n g  t h a t  p r o p o r t i o n  which t h e  Delaware 

Tr ibe  bore  t o  t h e  e n t i r e  I n d i a n  populat ion under t h e  Wichi ta  Agency 

i n  t h e  va r ious  y e a r s  i n  ques t ion .  The number of Delaware I n d i a n s  a t  t h e  

agency v a r i e d  from 41 t o  165. 

62. 1860 and 1861 Expendi tures .  I n  1859 t h e  Caddos and s e v e r a l  

o t h e r  t r i b e s  were removed by fo rced  march from Texas and s e t t l e d  on t h e  

Wichita Reserva t ion  i n  Oklahoma. The number o f  d e s t i t u t e  Caddos 

was 300. Caddo T r i b e  of Oklahoma v .  United S t a t e s ,  Docket 226, 1 9  Ind .  

C 1 .  Comm. 385, 390 (1968). The f a c t  t h a t  l a r g e  numbers of d e s t i t u t e  

Ind ians  who had been removed from Texas were l i v i n g  a t  t h e  Wich i ta  

Agency suppor t s  an  i n f e r e n c e  t h a t  g r a t u i t i e s  were d i s t r i b u t e d  n o t  

on a  pro r a t a  b a s i s  by t r i b a l  popu la t ion  b u t  i n  d i s p r o p o r t i o n a t e  

q u a n t i t i e s  f o r  t h e  r e l i e f  of t h e  I n d i a n s  from Texas. T h e r e f o r e ,  a l l  

claimed o f f s e t s  f o r  1860 and 1861 a r e  d i sa l lowed  as unproved. 

63. 1862 through 1868 E x ~ e n d i t u r e s .  The r e p o r t  of t h e  Genera l  

Accounting O f f i c e  d i s c l o s e s  t h a t  dur ing  t h e  y e a r s  1862 th rough  1868, 

inc lud ing  t h e  pe r iod  of t h e  American C i v i l  War, t h e  Delawares and o t h e r  
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bands a f f i l i a t e d  with the Wichitas were refugees i n  Kansas. Rel ie f  

afforded t o  them during t h i s  period was made ava i lab le  t o  many Indians  

who had moved northward i n  l o y a l t y  t o  the United S ta t e s .  

P l a i n t i f f s  i n  t h e i r  proposed f indings of f a c t  c i t e d  the  genera l  

circumstances which made the Delawares refugees.  I n  h i s  1863 Annual 

Report,  t he  Commissioner of Indian  Af fa i r s  disclosed t h a t  refugee 

Indians from the Southern Superintendency had ". . . been robbed, 

plundered, and murdered, t h e i r  homes burned, t h e i r  f i e l d s  l a i d  waste ,  

t h e i r  property seized and destroyed." He pointed out t h a t  most of t he  

11 refugees i n  Kansas from the Indian  Te r r i t o ry  were the  o ld  men, women, 

and ch i ldren ,"  the  ab l e  bodied males having joined the  f e d e r a l  armies. 

We f i n d  t h a t  t h e  claimed g r a t u i t i e s  during t h i s  per iod were made 

t o  t he  Delawares a s  refugees and no t  a s  Indians.  Providing such 

r e l i e f  was a  normal ob l iga t ion  of a  government t o  its l o y a l  c i t i z e n s .  

Accordingly, a l l  claimed o f f s e t s  during t h e  period from 1862 through 

1868 a r e  disallowed. 

64. Agr icu l tura l  Aid. Defendant has claimed $358.83 expended 

dur ing  t h e  period from 1865 t o  1942 f o r  a g r i c u l t u r a l  a id  f o r  t h e  

Delawares. 

We f ind  t h a t  $3.55 was expended i n  1865 and 1866 when t h e  Delawares 

were refugees,  and t h i s  i tem i s  disallowed. In  1901 a  t o t a l  of 99 

Delaware Indians were a l l o t t e d  15,722 acres  from t h e  Wichita Reservat ion,  

and a f t e r  t h a t  da t e  there  w a s  v i r t u a l l y  no Delaware t r i b a l  a g r i c u l t u r a l  

a c t i v i t y .  Any a g r i c u l t u r a l  a i d  a f t e r  1901 would have been f o r  t h e  
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b e n e f i t  of t h e  i n d i v i d u a l  Delaware a l l o t t e e s .  Accordingly,  we d i s a l l o w  a l l  

t h e  g r a t u i t y  clzims a f t e r  1901 i n  a  t o t a l  amount of $137.61. 

I n  f i f t e e n  of t h e  y e a r s  between 1871 and 1900 t h e r e  were e x p e n d i t u r e s  

which t o t a l e d  $217.67 f o r  such purposes  a s  c l e a r i n g  l a n d ,  f e n c i n g ,  and 

seeds .  I n  no one ye'ar d i d  t h e  claimed g r a t u i t i e s  reach  $50.00. We f i n d  

t h e s e  expendi tures  t o  have been t o o  smal l  t o  suppor t  an i n f e r e n c e  t h a t  

they c o n s t i t u t e d  t r i b a l  b e n e f i t s ,  and they a r e  d i sa l lowed-  

65. A g r i c u l t u r a l  Implements and E a u i ~ m e n t .  Expendi tures  c la imed 

a s  o f f s e t s  i n  t h i s  ca tegory t o t a l e d  $251.95 between 1865 and 1908. 

Out lays  amounting t o  $9.69 a r e  d i sa l lowed  because of t h e  re fugee  s t a t u s  

of t h e  Delawares through 1868. A t o t a l  of only  $97.37 claimed f o r  9  

y e a r s  ending i n  1900 i s  d i sa l lowed  a s  a minimal, n o n t r i b a l  b e n e f i t ;  

amounts ranged from $.07 i n  1891 t o  $36.00 i n  1876. 

I n  view of the  a l l o t m e n t  of l a n d  t o  i n d i v i d u a l  Delawares i n  1901,  

a s  d iscussed above, w e  f i n d  t h a t  beginning i n  t h a t  y e a r  a l l  g r a t u i t y  

c la ims  r e l a t i n g  t o  a g r i c u l t u r a l  implements and equipment, t o t a l i n g  

$144.89, must be disa l lowed because of t h e  n o n t r i b a l  n a t u r e  of t h e  

b e n e f i t s .  ' The defendant ' s  c la im i n  t h i s  ca tegory  is d i s a l l o w e d  &I its 

e n t i r e t y .  

66. Clothine;. G r a t u i t i e s  claimed i n  t h i s  ca tegory  amount t o  

$801.95. From t h i s  t o t a l  $57 -75 i s  d i sa l lowed  because of t h e  p r e s e n c e  

of impoverished Indians  a t  t h e  Delaware Agency i n  1860 (see f i n d i n g  

62, supra)  and t h e  refugee s t a t u s  of t h e  Delawares from 1862 through 

1868 (see  - f i n d i n g  63, supra ) .  
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We a r e  denying a s  o f f s e t s  minimal g r a t u i t i e s  t o t a l i n g  on ly  $73.92 

which were expended over a f o u r  year  p e r i o d  wi th  no s i n g l e  y e a r  

account ing  f o r  more than $39.38. Those a r e  considered t o  be i n  t h e  

i n d i v i d u a l  b e n e f i t  ca tegory.  

The fol lowing amounts were expended g r a t u i t o u s l y  f o r  c l o t h i n g  f o r  t h e  

Delaware T r i b e ,  and they a r e  allowed as o f f s e t s :  

T c t a l  $670.28 

67. Hardware, Glass ,  O i l ,  and P a i n t s .  The defendan t ' s  c l a i m  

i n  t h i s  ca tegory  t o t a l e d  on ly  $42 .23  d u r i n g  t h e  1 2  y e a r s  f o r  which 

hardware,  g l a s s ,  o i l , a n d  p a i n t s  a r e  l i s t e d .  The expendi tu res  were  t o o  

s m a l l  t o  suppor t  an i n f e r e n c e  t h a t  a t r i b a l  b e n e f i t  was c o n f e r r e d .  

Accordingly ,  t h e  t o t a l  m o u n t  of o f f s e t s  claimed i n  t h i s  c a t e g o r y  i s  

d i sa l lowed .  

68. Household Equipment azd Suppl ies .  The defendant  h a s  claimed 
. . 

as o f f s e t s  $577.92 f o r  household equipment and s u p p l i e s  g iven  t o  t h e  

Delawares. A f t e r  excluding $300.00 f o r  1867, when t h e  Delawares were r e f u g e  

t h e  l a r g e s t  amount claimed i n  any one y e a r  was $83.23 f o r  b l a n k e t s ,  

soap ,  kn ives ,  f o r k s  and spoons. The number of i t e m s  purchased f o r  

$83 .23  was too  s m a l l  t o  have c o n s t i t u t e d  a t r i b a l  b e n e f i t ,  and of 

c o u r s e  l i k e w i s e  f o r  t h e  l e s s e r  y e a r l y  amounts. It is  more l i k e l y ,  

o r  a t  l e a s t  e q u a l l y  l i k e l y ,  t h z t  on ly  a few i n d i v i d u a l s  were b e n e f i t e d .  

A l l  claimed g r a t u i t i e s  under t h i s  c a t e g o r y  are d i sa l lowed .  
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69. Hunting and Fishing Eauipment. The defendan t ' s  o f f s e t  c la im 

i n  t h i s  ca tegory t o t a l s  only $23.29. Of t h i s  t o t a l ,  $10.80 was s p e n t  

i n  1861 when d e s t i t u t e  Indians  were p r e s e n t  a t  t h e  agency. The . . 
remaining amount was too  small  t o  have c o n s t i t u t e d  a  t r i b a l  b e n e f i t .  

All claimed g r a t u i t i e s  i n  t h i s  ca tegory  e r e  disa l lowed.  

70. Ind ian  Dwellinzs. For f i s c a l  year  1861, t h e  defendant  s p e n t  

$6,300.00 f o r  Indian dwel l ings  a t  t h e  Wichita Agency. From t h i s  

amount a  t o t a l  of $252.C0 is now c l a i n e d  a s  a  g r a t u i t o u s  o f f s e t  

b e n e f i t i n g  t h e  Delzwares. 

AS s e t  f o r t h  i n  Finding of Fact  63,  suDra,  t h e r e  were l a r g e  

numbers of d e s t i t u t e  In6ians  l i v i n g  a t  t h e  Wichi ta  Agency i n  1861. 

S i n c e  t h i s  f a c t  suppor ts  an i n f e r e n c e  t h a t  g r a t u i t i e s  were n o t  g iven  

on a  p r o  r a t a  b a s i s  i n  t h a t  y e a r ,  we f i n d  t h a t  t h e  e n t i r e  c la im f o r  

I n d i a n  dwel l ings  must be disa l lowed.  

71. Feed and Care of Livestock.  The defendant  h a s  claimed $42.82 

a s  o f f s e t t a b l e  g r a t u i t i e s  r e p r e s e n t i n g  o u t l a y s  f o r  t h e  f e e d  and c a r e  

of l i v e s t o c k  i n  one year only ,  1871. An examinat ion of Disbursement 

Schedule  6 1  i n  Sect ion I of t h e  G-40 Report  r e v e a l s  t h a t  t h e s e  

e x p e n d i t u r e s  represen t  n a i n l y  t h 2  Delawares' p ro  r a t a  s h a r e  (6%) of 

two mules,  two horses ,  an2 one wagon. Although we a g r e e  w i t h  d e f e n d a n t  

t h a t  a s  a  g e n e r a l  proposi t ion it may be  a p p r o p r i a t e  t o  o f f s e t  a 

p r o p o r t i o n a t e  share  of sxpendi tures  where t h e  goods a r e  such  as could 

be  r a t a b l y  appbrtioned,  we do not  cons ider  t h a t  two mules, two h o r s e s ,  

and a  wagon can properly be so  appor t ioned.  A  s i n g l e  wagon is s imply 
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no t  s u b j e c t  t o  division. These i t e n s  a long wi th  a n o t h e r  f o r  $.79 a r e  

d i sa l lowed .  The $ . 7 9  w a s  f o r  an appor t ioned share  of 24 b u s h e l s  of corn 

which w e  f i n d  i s  a minimal,  n o n t r i b a l  b e n e f i t .  

Al.1 claimed g r a t u i t i e s  under  t h i s  ca tegory  a r e  d i s a l l o w e d .  

72. Purchase  of L ives tock .  For s i x  of t h e  y e a r s  between 1860 and 

1942 t h e  de fendan t  has  claimed c r e d i t  f o r  t h e  purchase  of l i v e s t o c k  
. . 

.. , 
a g g r e g a t i n g  $186.39. O f  t h i s  amount we d i s a l l o w  $67.76 f o r  t h e  purchase  

of COWS i n  1868 s i n c e  t h e  Delawares were s t i l l  r e f u g e e s  i n  t h a t  y e a r .  

We a l s o  d i s a l l o w  e x p e n d i t u r e s  t o t a l i n g  $118.63 over  a f ive -year  p e r i o d  

because  t h e y  were t o o  s n a l l  t o  supTort  an i n f e r e n c e  t h a t  a t r i b a l  b e n e f i t  

was involved.  

73. P r o v i s i o n s .  The bu lk  of t h e  g r a t u i t o u s  o f f s e t s  claimed by 

defendant  f a l l  i n  t h i s  ca tegory .  The amount sought is $66,502.43. 

Appended t o  p l a i n t i f f s '  memorandum on  o f f s e t s  f i l e d  on A p r i l  23, 

1971,  was an e x c e r p t  from t h e  1860 annual  r e p o r t  of t h e  Commissioner of 

I n d i a n  A f f a i r s .  This  e x c e r p t  c o n s i s t e d  o f  a le t ter  from t h e  Kiowa, 

Comanche and Wichi ta  Agercy d a t e d  September 1, 1880, which d e s c r i b e d  

t h e  I n d i a n s  a t  t h a t  agency as fol lows:  

For some y e a r s  back t h e i r  c o n d i t i o n  h a s  been s o  n e a r  
s e l f - s u p p o r t i n g  t h a t  a t  t i m e s  o n l y  a s m a l l  r a t i o n  h a s  
been i s s u e d  t o  them by t h e  government. O f  t h e s e  bands ,  
t h e  Wichi tas  a r e  makisg t h e  g r e a t e s t  improvement and 
t h e  Caddoes t h e  l e a s t .  I t h i n k  t h e  o r d e r  from your  
o f f i c e  t o  s t o ~  t h e  r a t i o n s  excep t  beef t o  t h e  Caddoes 
and Delavares  was a proper  one,  as they seem t o  be  
making l i t t l e  o r  no e f f o r t  t o  b e t t e r  t h e i r  c o n d i t i o n ,  
which i s  s a i d  t o  b t  worse to-day t h a n  i t  was some y e a r s  
s i n c e .  . . . ( ~ z n u a l  Repgrt  of t h e  Commissioner of I n d i a n  
A f f a i r s  1880, ?. 7 2 )  [Znphasis added.] 
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Another r e p o r t  from the  same agency i n  1881 appended t o  t h e  

p l a i n t i f f s '  memorandum ind ica ted  t h a t :  

The a f f i l i a t e d  bands have advanced much f u r t h e r  
i n  t h e  ways of c i v i l i z e d  l i f e  than the  Kiowas, 
Comanches, and Apaches. One t r a v e l i n g  through 
t h i s  country w i l l  s ee  a t  n e a r l y  every s e t t l e m e n t  , 
i n  a d d i t i o n  t o  the  well- inclosed f i e l d s  of 
c u l t i v a t e d  l a n d ,  a smal l ,  though g e n e r a l l y  comfor tab le ,  
l o g  o r  p l a n t  dweliing-house, and very f r e q u e n t l y  
t h e  s t a b l e ,  corn-cr ib ,  and o t h e r  out-houses. Seldom, 
i f  a t  a l l ,  would be seen t h e  g r a s s  lodge,  such as 
t h e s e  people formerly occupied. Although some of 
t h e s e  Ind ians  l i v e d  years  ago a s  I have desc r ibed  
above, occupying houses and t i l l i n g  t h e  s o i l ,  t h e i r  
c o n d i t i o n  has  s i n c e  t h a t  time very l i t t l e  improved, 
and they seem now t o  be making l i t t l e  o r  no e f f o r t .  
They belong t o  the  Caddo and Delaware t r i b e s ,  and,  
except  t h e  d i sab led  and c h i l d r e n ,  they no longer  
r e c e i v e  r a t i o n s  from t h e  government . . . . (Annual Report 
of t h e  Commissioner of Indian A f f a i r s  1881, p. 78) [Emphasis added.] 

P l a i n t i f f s  have a s s e r t e d  t h a t  t h e s e  r e p o r t s  show t h a t  p r o v i s i o n s  

were n o t  d i s t r i b u t e d  equa l ly  among t h e  t r i b e s .  From t h e s e  s t a t e m e n t s  

by government agen t s  we have i n f e r r e d  t h a t  t h e  on ly  p r o v i s i o n s  g iven  

t o  t h e  Delawarss i n  1850 were beef .  A l l  o t h e r  g r a t u i t i e s  t o t a l i n g  

$373-12 i n  t h e  p rov i s ions  category a r e  disa l lowed f o r  t h a t  y e a r .  

A d d i t i o n a l l y ,  and on t h e  b a s i s  of t h e  second s ta tement  quoted iibove, 

we f i n d  t h a t  a l l  g r a t u i t i e s  i n  t h e  p rov i s ions  ca tegory  beginning i n  

1881 f o r  t h e  Delawares 2nd amounting t o  $34,674.26 should b e  disallowed. 

The presence of d e s t i t u t e  Ind ians  a t  the  Wichita Agency i n  1860 

and 1861 n e c e s s i t t t e s  d isa l lowance of $5,763.98 f o r  those  y e a r s ,  and 

$3,537.91 i s  disa l lowed because of t h e  ~ e l a w a r e s '  r e fugee  s t a t u s  i n  
I 

t h e  1862-1868 per iod.  We allow t h e  fol lowing claimed g r a t u i t o u s  
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offsets for provisions given to the Delawares in these Years: 

Total $22,153.16 

74. Transoortation. The report of the General Accounting Office 

does not precisely break down all claimed costs of $4,268.83 in this 

category. For example, the heading "transportation of supplies" is 

vague as to exactly which category of claimed offsets (clothing, . 

agricultural aid, purchase of livestock, and others) was being trans- 

ported. 

Since the transportation costs cannot be identified with. allowable 

offset items, we find that all claimed offsets for transportation must 

be disallowed. 

75. Credits Against Offsets. The GAO ~ e ~ o r t  discloses collections 

made for the account of the Indians and arising from the sale of hides, 

subsistence, and other items. After deducting disbursements for support 

from the sale proceeds, a pro rata share of the verified proceeds should 

be applied to diminish the total amount of offsets allowed against the 

Delawares. This share of the verified proceeds we find to be $717.30. 
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76. Conclusion. To r e c a p i t u l a t e ,  an i tem by i t em examinat ion of 

a l l  t h e  claimed g e n e r a l  g r a t u i t i e s  has  r e s u l t e d  i n  t h e  f o l l o w i n g  

de te rmina t ion  wi rh  r e s p e c t  t o  each category.  

Category 

A g r i c u l t u r a l  Aid 
A g r i c u l t u r a l  Impiemznts and Equipment 
Clo th ing  
Hardware, Glass ,  O i l ,  and P a i n t s  
Household Equipment and Suppl ies  
Hunting and F i sh ing  Equipment 
I n d i a n  Dwellings 
Feed and Care of Livestock 
Purchase of Livestock 
P r o v i s i o n s  
T r a n s p o r t a t i o n  

C r e d i t  f o r  col lecEions  made ' fo r  
t h e  Ind ians '  account 

N e t  a l lowable  o f f s e t s  

Pno un t Amount 
Allowed Disallowed 

A n e t  amount of $22,106.14 i n  g r a t u i t o u s  o f f s e t s  is p r o p e r l y  

d e d u c t i b l e  from t h e  f i n a l  award. There fore ,  the  p l a i n t i f f s  are e n t i t l e d  

t o  a n e t  judgment of $435,873.86 computed a s  follows: 

Gross amount of award $ 607,980.00 
Less payment on t h e  c la im 150,090.00 

$ 457,980.00 
Less o f f s e t s  ( g e n e r a l  

g r a t u i t i e s )  22,106.14 

Net Award $ 435,873.86 

A f i n a l  award i n  t h i s  amount i s  en te red  today. 
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Vance, Commissioner 




