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BEFORE THE IF??I,Ah' CLAIMS COMMISSION 

THE SWINOMISH TRIBE OF I N D I A N S ,  
1 

P l a i n t i f f ,  1 
1 

v. 1 Docket No. 233 
1 

THE UNITED STATES OF &ERICA, ) 
1 

Defendant. 1 

Decided : November 18, 1971 

Appearances: 
F reder ick  W. P o s t ,  Attorney f o r  
t h e  P l a i n t i f f .  

Craig  A .  Decker, w i t h  whom was 
M r .  A s s i s t a n t  Attorney General 
Sh i ro  Kashiwa, At torneys  f o r  
t h e  Defendant. 

OPINION OF THE COMMISSION 

Chairman Kuykendall d e l i v e r e d  t h e  opinion of t h e  Commission. 

The p l a i n t i f f  t r i b e  i n  t h e  i n s t a n t  c a s e  c la ims t h a t  i t s  a n c e s t o r s  

h e l d  a b o r i g i n a l  t i t l e  t o  c e r t a i n  land and water a r e a s  l o c a t e d  i n  t h e  

Puget Sound r e g i o n  of t h e  S t a t e  of Washington and more f u l l y  d e s c r i b e d  

i n  our  Finding No. 2 here in ;  t h a t  t h i s  a r e a  was ceded t o  t h e  Uni ted  

S t a t e s  under t h e  1855 Trea ty  of P o i n t  E l l i o t t ,  1 2  S t a t .  927;  t h a t  t h e  

United S t a t e s  paid  an  unconscionable cons idera t ion  t h e r e f o r ;  and t h a t  

t h e  p l a i n t i f f  i s  e n t i t l e d  t o  t h e  d i f f e r e n c e  between t h e  amount p a i d  

and t h e  f a i r  market v a l u e  of t h e  land.  Defendant d e n i e s  t h a t  t h e  

p l a i n t i f f  has  t h e  r i g h t  t o  s u e  h e r e i n  o r  t h a t  i t  t r e a t e d  w i t h  t h e  

Swinomish Ind ians  i n  t h e  manner contended. This  s t a g e  of t h e  p roceed ings  
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involves  t h e  i s s u e  of p l a i n t i f f ' s  c a p a c i t y  to b r i n g  s u i t  and t h e  i s s u e  

whether  o r  not  the  Swinomish Ir i r l ians  d i d  i n  f a c t  hsvf a cornpensable 

i n t e r e s t  i n  any part  of t h e  a rm-?  peded ;:nci?r t h e  1R55 T r e z t y  of P o i n t  

t h i s  c a u s e  of  a c t i o n .  y ince i i : ~  f i r s t  w x i t . 2  c . - r ~ n c t s  z f t ~ r  lS t3C 'w i th  
/ 

t h e  n a t i v e  inhah i tancs  of  t h e  ?tiget Socnd zrea, h l s t o r i c z l  s o u r c e s  have 

r e f e r r e d  t o  rhe S i ~ i n c c l s n  (Sqi~a-122-mish) Indians a s  hei?li; l o c a t e d  on 

p a r t  of F i d a l g n  isl.;:d nnci on C l i F  nor-ti;.=r:~ trp of kTkti+ey I s l a n d .  With 

some minor d i f f e r e n c e  i n  t h e  s i -e i l i f ig  of the n2me of p l a i n t i f f  t r i b e ,  

t h e  pretreat!. rcpc.r.ts CUE priests, esplr.rers, g o v e r n ~ e r l t  men such as 

Kautz, Gibhs,  J o ~ e c ,  an+ S t a r f i n g ,  an? o t h ~ r a  mentioned che Swinomish 

as l i v i n g  on Fidalgv I c l z c d  a i ~ d  =he a d j a c e n t  & r = a ? .  Tf.e Goverment,  

beginning e s p e c i a l 1 7  vith Go\~? i - i> , ?~  I S ~ C  Stevei l~  wile n e g o t i s t e d  t h e  

1855 Po in t  E l l i o t t  Trc3ar::. has i r r z r ~ d  cii !-ci,-i11: vi ~3 t h e  Swinomish 

Tndians. The t r  n.zir;e .3i3:?cz:i.C i r  r5e pr~a;;b!e t o  t 3e  3555 T r e a t y  2nd 

t h r e e  l e a d e r s  i d s - . ~ t i i  i d  2s 5~ii;c-xis;? arc- s i p r a t - o r i  3s r o  t h e  1855 Trea ty .  

I n  a s e r i e s  of c s s ; . ~  c;-:I- t ; ? ~  yazrs cl ,c  C c n i n l ~ s i c v  has gained 

important  knowledge .-r,(: 2 ke?.; insight i s f c  che 1:-ry of l i f e  acd g e n e r a l  

s u b s i s t e n c e  o r  ecm:o:nl r 'patrer;;.: f rilo~,:e2 ST :;-.,- Pug+t Sound I n d i a n s .  
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E s s e n t i a l l y  c o n t r o l l e d  by e n v i r o n i e n t a l  f a c t o r s ,  these  t r i b e s  showed 

s t r i k i n g  c u l ~ u r a l  s i m i l a r i t i e s .  See e . g . ,  Nooksack Tr ibe  V. United S t a t e s ,  

Docket 46, 3  Ind.  C 1 .  Corm. 479, 498 (1955),  a f f ' d ,  162 C t -  C 1 .  712 (19631, 

c e r t .  den. ,  375 U.S. 993 (1964);  Lw.mi T r i b e  v. United S t a t e s ,  Docket 110 ,  

5  Ind.  C 1 .  Comm. 525, 536 (1957),  r e v l d  on o t h e r  grounds, 181 C t .  C 1 .  

753 (1967); SIKokomish T r i b e  v. United S t a t e s ,  Docket 296, 6  Ind.  C 1 .  Comm. 

135,  156 (1958); Samish T r i b e  v. United S t a t e s ,  Docket 261, 6 Ind .  C 1 .  Comm 

159,  166, 173 (1958);  Snoaualmie T r i b e  v .  United S t a t e s ,  Docket 93,  

9 Ind .  C 1 .  Comm. 25 (1960), a f f ' d  i n  p a r t ,  rev'd i n  p a r t ,  178 C t .  C 1 .  

570 (1967); and Steilacoom T r i b e  v .  United S t a t e s ,  Docket 208, 11 I n d .  

C l .  Comm. 304 (1962). 

The Commission has  found l i t t l e  i n  t h e  record o f  t h i s  c a s e  t h a t  

would cause  us t o  view t h e  Swinomish t r i b a l  way of l i f e  d i f f e r e n t  from 

t h e  p a t t e r n  g e n e r a l l y  followed by o t h e r  Puget Sound t r i b e s .  The Swinomish 

spoke a  d i s t i n c t i v e  d i a l e c t  n o t  g e n e r a l l y  known o u t s i d e  of t h e i r  c la imed 

a r e a ;  they were marine-oriented Ind ians  and about 70 percent  of t h e i r  

s u b s i s t e n c e  came from f i s h  and o t h e r  n a r i n e  l i f e ;  they maintained 

permanent v i l l a g e s  dur ing t h e  w i n t e r  months and roamed w i t h i n  r e a s o n a b l e  

d i s t a n c e s  o f  t h e s e  v i l l a g e s  on a  s e a s o n a l  b a s i s  t o  o u t l y i n g  f i s h i n g  and 

camping s i t e s  of varying degrees  of permanency; and they recognized 

c h i e f s  o r  l e a d e r s  whose a u t h o r i t y  was g e n e r a l l y  l i m i t e d  t o  v i l l a g e  

a r e a s  b u t  was s u f f i c i e n t  t o  m a i n t a i n  o r d e r  and harmony w i t h  t h e i r  own 

k i n d ,  e s p e c i a l l y  i n  m a t t e r s  d e a l i n g  w i t h  f i s h i n g ,  hunt ing and g a t h e r i n g .  

While t h e i r  l i m i t e d  hunt ing f o r a y s  o f t e n  c a r r i e d  them f u r t h e r  i n l a n d  

and away from v i l l a g e  s i t e s ,  a t  t h e  t i m e  of t h e  1855 Po in t  E l l i o t t  T r e a t y  
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they were predominantly a water-or iented t r i b e .  C l e a r l y ,  however, no 

one v i l l a g e  was a b l e  t o  supply a l l  t h e  needs of t h e  people  such  2s f o o d ,  

c l o t h i n g ,  and bu i ld ing  and h e a t i n 2  m a t e r i a l s .  

I n  determining t h e  a b o r i g i n a l  boundzr ies  of t h e  t e r r i t o r y  e x c l u s i v e l y  

used and occupied by t h e  plaintiff t r i b e ,  t h e  Cor I r~ i s s icn  h a s  been  guided 

by a  r u l e  of reason.  I n  o t h e r  words, a b s o l u t e  accuracy is  n o t  e s s e n t i a l  

so  long a s  t h e  record s u p p o r t s  a  de te rn i i ; a t i cn  of a  reaso;laSle a r e a  of 

use  and occupancy. See e . ~ . ,  UDDG; Chehal is  T r i j e  v .  h i t e d  S t a t e s ,  

140 C t .  C 1 .  192, 155 F. Supp. 226  (19571, r e v ' g ,  Docket 237, 4 I n d .  C l .  

Comm. 301 (1956));  Snosualmie TyiSe of Indikns  v .  United S t a t e s ,  178 

C t .  C 1 .  570 (1967) ( a f f ' g  i n  ? a r t :  r ev 'g  i n  p a r t ,  Docket 93,  1 5  I n d .  C l .  

Corn. 267 (1965)). 

The exper t  wi tnesses  f o r  borh p a r t i e s ,  D r .  C a r r o l  2. R i l e y  f o r  t h e  

defendant ,  and Xiss S a l l y  Snyder f o r  t h e  7 l a i n t i f f ,  a r e  i n  s u b s t a n t i a l  

agreement a s  t o  t h e  g e n e r a l  a r e a  cccupied an6 used by t h e  p l a i n t i f f  t r i b e .  

Th i s  a r e a ,  a s  def ined by the defendan t ,  i n c l u d e s  t h e  beach areas of 

S k a g i t ,  Dugualla, an2 Simiik  Bays, t h e  a r e z s  around Swinomish Slough and 

F ida lgo  I s l a n d ,  t h e  rmrth  f o ~ k  cf t h e  SZzgi t  River ,  and the beaches  a l o n g  

t h e  n o r t h  end of Whidbey I s i a n d .  The d i f f e r e n c e s  between t h e  p a r t i e s  

a r i s e  w i t h  respecr  t o  t h e  number cf v i l l a g e s  occupied by p i a i n t i f f  t r i b e  

a t  t r e a t y  t ime and t h e  i n t ? n s i t y  o r  e x t e n t  3f e x c l u s i v e  u s e  made o f  t h e  

a r e a s  surrounding t h e  v i l l a g e s .  X i s s  S n y ~ e r  has  i d e n t i f i e d  th rough  

a r c h e o l o g i c a l  d igg ings ,  h i s t o r i c a l  accounts ,  f i e l d  work, and i n f o r m a n t s ,  

some twenty v i l l a g e s  of a mare o r  l e s s  pernanenz a a t u r a  2nd n i n e  

temporary camp s i t e s .  D r .  R i l t y ,  f o l l o v i n g  e s s e n t i a l l y  t h e  s a m e  method 

b u t  over  a  s h o r t e r  per iod of t ime ,  has l o c a t ~ d  t e n  Swinonish s i tes ,  

two o r  t h r e e  of which he 2 ~ . o z 2 s  ~arnaaea:. With r e s p e c t  t o  t h e  
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r e c u r r i n g  q u e s t i o n  of t h e  permanency of a p a r t i c u l a r  v i l l a g e  o r  camp 

s i t e ,  t h e  Commission views t h e  mat te r  i n  t h i s  case  a s  no t  being of g r e a t  

s i g n i f i c a n c e .  The evidence i n d i c a t e s  t h a t  temporary f i s h i n g  or  camp s i t e s ,  

w h i l e  used o n l y  s e a s o n a l l y ,  were considered t o  be t r a d i t i o n a l l y  owned by 

Swinomish I n d i a n s  even though they may have been used perzissively by 

non-Swinomish f ishermen o r  hun te r s .  

On t h e  b a s i s  of a l l  t h e  e v i d ~ n c e  of record t h e  Commission f i n d s  t h a t  

t h e  p l a i n t i f f  tribe a b o r i g i n a l l y  l i v e d  i n  t h e  a r e a  of Swinomish Slough, 

a long  t h e  s h o r e s  of Siinilk Ray and t h e  upper reaches  of Skagi t  Bay, t h e  

nor thernmost  s e c t i o n  of Mhidbey I s l a n d  above Dugualla Bay, and t h e  

e a s t e r n  s e c t i o n s  of F ida lgo  I s l a n d .  The ev idence ,  however, does n o t  

suppor t  a  f i n d i n g  of e x c l u s i v e  u s e  of s e v e r a l  a r e a s  claimed by p l a i n t i f f .  

These a r e a s  i n c l u d e  a l l  of Hat I s l a n d  i n  P a d i l l a  Bay, Deception I s l a n d ,  

Smith I s l a n d  o f f  t h e  wes te rn  t i p  of Deception P a s s ,  and t h e  Swanton a r e a  

on t h e  Western s h o r e  of Whidbey I s l a n d .  The evidence s u p p o r t s  a  

f i n d i n g  t h a t  t h e s e  a r e a s  were j o i n t l y  used o r  h e l d  i n  common w i t h  o t h e r  

t r i b e s  and groups.  A s  t o  p l a i n t i f f ' s  c l a im on t h e  mainland, t h e  weight  

of evidence p o i n t s  t o  a  u s e  a r e a  somewhat s m a l l e r  and n o t  as f a r  i n l a n d  

as claimed. 

From a l l  t h e  evidence of r s c o r d ,  i n c l u d i n g  t h e  test imony of t h e  

r e s p e c t i v e  e x p e r t  w i t n e s s e s ,  and I n d i a n  in formants ,  and f o r  t h e  r e a s o n s  

set f o r t h  above, t h e  Commission h a s  concluded t h a t  a s  of March 8 ,  1859, 

t h e  e f f e c t i v e  d a t e  of t h e  1855 T r e a t y  of P o i n t  E l l i o t t ,  t h e  t h e n  

Swinomish T r i b e  o r  band of I n d i a n s  was a  s e p a r a t e  and d i s t i n c t  land-owning 
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e n t i t y ,  and held a b o r i g i n a l  t i t l e  t o  t h a t  a r e a  desc r ibed  i n  t h e  Commission's 

Finding No. 11. 

The de te rmina t ion  of such o t h e r  q u e s t i o n s  a s  t h e  exac t  ac reage  

involved,  i t s  f a i r  market va lue ,  t h e  zmount of l ands  r e t a i n e d  by t h e  

I n d i a n s ,  t h e  c o n s i d e r a t i o n ,  i f  any,  paid  by t h e  United S t a t e s  t o  p l a i n t i f f  

t r i b e  f o r  t h e  ceded a r e 2 ,  and all c t h e r  q u e s t i o n s  bear ing  upon t h e  

d e f e n d a n t ' s  l i a b i l i t y  t o  t h e  p l a i n t i f f  t r i b e ,  s h a l l  be t h e  s u b j e c t  of 

f u r t h e r  proceedings  be fore  t h e  Ccmmission. 

We Concur: 

Richard W. Yarborough, Conmissioner - - 

p&$&)- i a 

, Commissroner 

Brant ley Blue, Cozunissioner 




