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OPINION OF THE COM13ISSION 

Vance, Commissioner, d e l i v e r e d  t h e  op in ion  of t h e  Commission. 

On January  27, 1971, p l a i n t i f f s  f i l e d  a  motion cap t ioned  "Motion 

f o r  Leave t o  Amend t h e  Amended F i r s t  Amended P e t i t i o n  Second Claim." 

The motion t o  f u r t h e r  amend t h e  o r i g i n a l  p e t i t i o n  was f i l e d  a s  a 

r e s u l t  of t h e  Commission's d e c i s i o n  i n  Yankton Sioux T r i b e  v .  Uni ted  

S t a t e s ,  Docket 332-C, 24 Ind.  C 1 .  Comm. 208 (1970), i n  which t h e  

Yankton 's  c l a i m  t o  a  t r i a n g u l a r  s e c t i o n  of land s o u t h  of t h e  s u b j e c t  

l a n d  i n  t h e  p r i n c i p a l  c a s e  was denied by t h e  Commission. The p l a i n t i f f  

by t h e  .proposed f u r t h e r  amendment s e e k s  t o  c la im t h e  t r a c t  of l a n d  to 

which t h e  Yanktons were found n o t  t o  have had e x c l u s i v e  u s e  and 

occupancy. The p r e s e n t  proposed amendment a s s e r t s  a n  a b o r i g i n a l  t i t l e  

c l a i m  t o  a  p o r t i o n  of Royce Area 410, by v i r t u e  of language i n  t h e  

c e s s i o n  agreement between t h e  United S t a t e s  and t h e  S i s s e t o n  and 

Wahpeton Bands of Sioux I n d i a n s ,  d a t e d  September 20, 1872, where in  t h e  

I n d i a n s  would cede s p e c i f i c  t r e a t y  l a n d s ,  "As we l l  a s  a l l  l a n d s  i n  t h e  
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t e r r i t o r y  of South Dakota t o  which t h e y  have t i t l e  o r  i n t e r e s t . " *  The 

a d d i t i o n a l  a r e a  claimed i s  more p a r t i c u l a r l y  desc r ibed  a s  f o l l o w s :  

Commencing a t  t he  mouth of Snake Creek on t h e  
James R i v e r ;  thence down t h e  James River  t o  t h e  
mouth of Timber Creek; :hence by a  d i r e c t  l i n e  e a s t -  
s o u t h - e a s t e r l y  t o  t h e  mouth o f  S t r a y  Horse Creek on 
t h e  Big Sioux River ;  thence up t h e  Big Sioux River  t o  
Lake Kanpeska; and thence i n  a d i r e c t  l i n e  t o  t h e  
p o i n t  of beginning.  

By an o r d e r  en te red  December 1 0 ,  1969, t h e  Commission allowed t h e  

p l a i n t i f f s  t o  anend t h e  o r i g i n a l  amended p e t i t i o n ,  second c l a i m ,  t o  

encompass l and  claims a r i s i n g  under  t h e  T r e a t y  of February 1 9 ,  1867,  

15 S t a t .  505, a s  amended and r a t i f i e d  by t h e  Sena te  on A p r i l  15, 1867 ,  

15 S t a t .  509, and f o r  c e r t a i n  t r e a t y  l a n d  ceded under t h e  a fo rement ioned  

agreement of September 20, 1872, 22 Ind . C 1 .  Comm. 226, 231 (1969) . 
I n  a l lowing t h e  p rev ious  amendment t h e  Commission found t h a t  t h e  

de fendan t  had n o t i c e  frcm t h e  b r o a d l y  worded second c la im i n  t h e  

o r i g i n a l  amended p e t i t i o n  of t h e  p o s s i b i l i t y  o f  t h e  more s p e c i f i c  c l a i m  

subsequen t ly  a s s e r t e d  by tile p l a i n t i f f s .  a t  227;  see Yankton S i o u x  

T r i b e  v .  United S t a t e s ,  175 C t  .. C 1 .  564,  568-69 (1966) ( a f f  ' E  i n  p a r t ,  

r e v '  g  i n  p a r t  Docket 332-A, 1 0  h d .  C 1 .  Comm. 137) .  The second  c l a i m  

of t h e  o r i g i n a l  amended p e t i t i o n  c o n t a i n e d  broad language,  a p p a r e n t l y  

i n t e n d i n g  the reby  t o  enconpass any c la ims  t h e  p l a i n t i f f s  might  have 

a g a i n s t  t h e  defendant.  The Conmission f i n d s  t h a t  t h e  p r e s e n t  proposed 

amendment is a l s o  e~lcompassed w i t h i n  t h e  b road  languags  of t h e  o r i g i n a l  

*The o r i g i n a l  1872 agreement was aciendcd by Congress,  i n c o r p o r a t e d  i n t o  
an 1873 agreement, and by t h e  Act of June 2 4 ,  1874,  18 S t a t .  
167.  
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amended p e t i t i o n ,  and t h a t  such  amendment does  n o t  c o n s t i t u t e  a  new 

c a u s e  of a c t i o n .  S n o w a l m i e  Tribe of I n d i a n s  v .  Uni ted  S t a t e s ,  1 7 8  C t .  

C 1 .  570, 372  F.2d 951 (1967)  ( a f f ' g  i n  p a r t ,   rev'^ i n  D a r t  Docket  9 3 ,  

15 I n d .  C 1 .  Comm. 267) .  

McGhe~ v .  Uni ted  S t z t e s ,  134 C t .  C 1 .  86 ,  437 F.2d 995 (1971) ( a f f ' ~  

i n  p a r t ,  r e v ' g  i n  p a r t  Docket 280,  22 I n d .  C 1 .  Comm. l o ) ,  c i t e d  by t h e  ' 

d e f e n d a n t ,  i s  d i s t i n g u i s h a b l e .  I n  t h a t  c a s e  a  proposed  amendment would 

have  changed n o t  o n l y  t h e  quantum o f  r e l i e f  b u t  a l s o  t h e  t h e o r y  o f  

r e c o v e r y .  In  t h e  i n s t a n t  mot ion  t o  amend t h e  t h e o r y  of  r e c o v e r y  i s  n o t  

changed.  

Accord ing ly ,  t h e  Commission s h a l l  i s s u e  an o r d e r  a l l o w i n g  t h e  

amendment a s  a d d i t i o n a l  a l l e g a t i o n s  i n  t h e  o r i g i n a l  amended p e t i t i o n ,  

and  the claim a s s e r t e d  t h e r e i n  s h a l l  b e  a d j u d i c a t e d  on  t h e  p r e s e n t  

r e c o r d .  

W e  Concur: 

N ~ P ? ~  
Margare t  H/ P i e r c e .  Commissioner 




