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BEFORE THE I N D I A N  CLAIMS COMMISSION 

THE PONCA TRIBE OF OKL4HON.4, 1 
1 

and 

1 
WILLIAM OVERLAND, PETHA COLLINS,) 

and J O H N  WILLIAMS, a s  1 
r e p r e s e n t a t i v e s  of  t h e  1 
PONCA TRIBE, and a l l  t h e  ) 
members t h e r e o f ,  ) 

1 
P l a i n t i f f s ,  ) 

1 
v.  1 

1 
TIiE UNITED STATES OF .MGXICA, ) 

) 
Defendant .  ) 

Docket No. 322 

ADDITIONAL FINDINGS OF FACT 

The Commission makes t h e  f o l l o w i n g  f i n d i n g s  o f  f a c t  wh ich  are 

supp lemen ta l  t o  t h e  p r e v i o u s l y  made f i n d i n g s  o f  f a c t  numbered 1 t h r o u g h  

25 a t  1 2  Ind .  C1. Comm. 265 (1963) ,  and numbered 26 t h r o u g h  46 a t  

20 Ind .  C1. Comm. 272, 281 (1969) .  

47 .  Loss  of  Ponca Lands. The Commission p r e v i o u s l y  found t h a t  

t h e  p l a i n t i f f s  ceded t h e i r  a b o r i g i n a l  t i t l e  t o  2 ,334,000 acres o f  l a n d  

t o  t h e  Uni ted  S t a t e s  f o r  a n  u n c o n s c i o n a b l e  c o n s i d e r a t i o n ,  r e s e r v i n g  a 

96,000 a c r e  t r a c t  o f  l a n d  f o r  permanent  u s e  and occupancy p u r s u a n t  t o  

t h e  T r e a t y  of March 1 2 ,  1858 (12 S t a t .  997) (12  I n d .  C1. Comm. 292 

(1963)) .  The United S t a t e s  promised " t o  p r o t e c t  t h e  P o n c a s  i n  

posses s ion"  of t h e i r  r e s e r v a t i o n  a c c o r d i n g  t o  A r t i c l e  11 o f  t h e  1858  

T r e a t y .  D e s p i t e  t h i s  p l e d g e  and w i t h o u t  t h e  p l a i n t i f f s '  knowledge o r  



26 I n d .  C 1 .  Comrn. 203 

c o n s e n t ,  t h e  d e f e n d a n t  e r r o n e o u s l y  inc luded  t h e  p l a i n t i f f s '  r e s e r v a t i o n  

w i t h i n  t h e  d e s c r i p t i o n  of t h e  land  r e s e r v e d  f o r  u s e  by t h e  S ioux  

I n d i a n s  p u r s u a n t  t o  t h e  T r e a t y  of  A p r i l  2 9 ,  1868 (15 S t a t .  635) .  

Assuming t h a t  t h e  Poncas were t r e s p a s s e r s ,  bands of  marauding  

Sioux I n d i a n s  made h o s t i l e  r a i d s  upon Ponca s e t t l e m e n t s  demanding h o r s e s  

and p r o v i s i o n s  as t r i b u t e .  The  lai in tiffs r e q u e s t e d  t h a t  d e f e n d a n t  

p r o t e c t  them a g a i n s t  t h e s e  r a i d s  and r e s t o r e  t h e  1858 t r e a t y  boundary.  

I n  a n  a t t e m p t  t o  l e s s e n  h o s t i l i t i e s ,  Uni ted  S t a t e s  m i l i t a r y  f o r c e s  

were stationed n e a r  t h e  Ponca I n d i a n  Agency; however, some ha ras smen t  

c o n t i n u e d .  

48.  P r e p a r a t i o n s  f o r  Removal. I n  1873,  p l a i n t i f f s  i n d i c a t e d  a  

w i l l i n g n e s s  t o  remove t o  t h e  Omaha I n d i a n  Agency and s h a r e  a r e s e r v a t i o n  

w i t h  t h e  Omaha I n d i a n s  w i t h  whom t h e y  s h a r e d  much i n  common. N e g o t i a t i o n s  

w i t h  t h e  Omaha I n d i a n s  proved u n s u c c e s s f u l ,  and t h e  f e d e r a l  government 

proposed  as a n  a l t e r n a t i v e  t h a t  t h e  Poncas  remove themse lves  t o  t h e  

Oklahoma I n d i a n  T e r r i t o r y .  

A  document s i g n e d  by a r e p r e s e n t a t i v e  o f  t h e  Poncas  d i r e c t e d  

t o  t h e  P r e s i d e n t  o f  t h e  United S t a t e s  i n d i c a t e d  t h e  T r i b e ' s  w i l l i n g n e s s  

t o  remove t o  I n d i a n  T e r r i t o r y  i n  1875. But  t h e  T r i b e  was adamant i n  

i t s  r e f u s a l  t o  be  f o r c e a b l y  removed from t h e  Nebraska R e s e r v a t i o n .  

E x p e n d i t u r e s  were a u t h o r i z e d  t o  remove t h e  Poncas  t o  t h e  I n d i a n  

T e r r i t o r y  p u r s u a n t  t o  t h e  Act of ~ u g u s t  1 5 ,  1876 (19  S t a t .  1 7 6 ) ,  i n  

t h e  f o l l o w i n g  manner: 
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. . . That the  Secre ta ry  of t h e  I n t e r i o r  may use  of t h e  
foregoing amounts t h e  sum of twenty-five thousand d o l l a r s  
f o r  the  removal of  the  Poncas t o  t h e  Ind ian  T e r r i t o r y ,  and 
providing them a  home t h e r e i n ,  wi th  t h e  consent  of s a i d  
band. 

United S t a t e s  Ind ian  I n s p e c t o r  E.  C .  Kemble was ass igned  t o  rhe Poncas 

wi th  i n s t r u c t i o n s  t o  persuade t h e  t r i b e  t o  remove and was a u t h o r i z e d  t o  

make an  exp lora to ry  t r i p  t o  t h e  Ind ian  T e r r i t o r y  w i t h  t e n  members of 

t h e  Ponca Tr ibe  f o r  t h e  purpose of i n v e s t i g a t i n g  p o s s i b l e  r e s e r v a t i o n  

s i t e s .  Apparently guided by h i s  i n s t r u c t i o n s  t o  accomplish removal,  

Kemble used t h e  i n s p e c t i o n  t r i p  a s  a means t o  f o r c e  t h e  Poncas t o  a c c e p t  

removal t o  t h e  Ind ian  T e r r i t o r y  d e s p i t e  t h e  s t a t u t o r y  language r e q u i r i n g  

t r i b a l  consent.  Kemble l e f t  t h e  Ponca Agency w i t h  t h e  e x p l o r a t o r y  

group on February 2,  1877, and a r r i v e d  a t  t h e  Osage Agency, I n d i a n  

T e r r i t o r y ,  on February 9 ,  1877. No p r e p a r a t i o n s  had been made a t  t h e  

Osage Agency t o  r e c e i v e  t h e  Ponca d e l e g a t i o n ,  and f o r  f i v e  days  i t  was 

weatherbound and conf ined t o  an  uncomfortable cabin .  A f t e r  o b s e r v i n g  

s e v e r a l  p o s s i b l e  sites f o r  a  r e s e r v a t i o n  and n o t  be ing  f a v o r a b l y  impressed  

wi th  t h e  sites, t h e  Ponca e x p l o r a t i o n  p a r t y  reques ted  t h a t  Kemble r e t u r n  

them t o  t h e  Nebraska r e s e r v a t i o n .  Kemble d e c l i n e d  and e i g h t  members of 

t h e  group l e f t  t h e  d e l e g a t i o n  and r e t u r n e d  on f o o t  t o  Nebraska on 

February 20, 1877. Kemble reques ted  f u r t h e r  i n s t r u c t i o n s  from t h e  

Department of t h e  I n t e r i o r  and was informed t h a t  a l though  t h e  Poncas had 

withdrawn t h e i r  consent ,  removal t o  I n d i a n  T e r r i t o r y  was r e q u i r e d .  
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4 9 .  Removal of t h e  Poncas.  Upon r e t u r n i n g  t o  t h e  Nebraska Reser- 

v a t i o n ,  Kemble found s t r o n g  o p p o s i t i o n  t o  removal. In a r e p o r t  t o  t h s  

Commissioner of Indian A f f a i r s  da ted  A p r i l  12,  1877, Kemble exp la ined  

t h e  manner i n  which o p p o s i t i o n  was overcome: 

" * * I dismissed [ t h e  d i s s i d e n t  group] wi th  t h e  s imple  
assurance  t h a t  I should tomorrow s t a r t  w i t h  a l l  t h e  
t r i b e  who would go ~ e a c e a b l y  w i t h  me. A s  f o r  t h o s e  who 
re fused  t o  l e a v e ,  I l e f t  them i n  no doubt t h a t  they would 
be requ i red  t o  fo l low,  w h i l e  t h o s e  who should under take  
t o  make t r o u b l e  w e r e  reminded t h a t  t h e  commanding 
o f f i c e r  of t h e  Great  F a t h e r ' s  s o l d i e r s  w a s  h e r e  t o  l o o k  
a f t e r  them. I then  s a i d  I would hold no more c o u n c i l s  
on t h e  s u b j e c t ,  and would t u r n  t h e  r e b e l l i o u s  members of 
t h e  t r i b e  over t o  t h e  m i l i t a r y .  

Although no p h y s i c a l  f o r c e  was used .  by defendant t o  remove t h e  

Poncas t o  t h e  Ind ian  T e r r i t o r y  i n  1877, United S t a t e s  m i l i t a r y  f o r c e s  

were i n  t h e  v i c i n i t y  of t h e  Ponca Reserva t ion  and t h e  p resence  of t h e  

c a v a l r y  no doubt  persuaded t h e  p l a i n t i f f s  t o  l e a v e  t h e i r  a n c e s t r a l  

l and .  During t h e  65 day march t o  t h e  I n d i a n  T e r r i t o r y ,  t h e  p l a i n t i f f s  

exper ienced s e v e r e  c l i m a c t i c  c o n d i t i o n s  r e s u l t i n g  i n  i l l n e s s  and d e a t h  

t o  many of t h e  t r i b a l  members. .&riving i n  t h e  Ind ian  T e r r i t o r y  i n  

'1877,  p l a i n t i f f s  spen t  t h e  w h t e r  on t h e  Quapaw Reservat ion b u t  were  -. 
i l l - p r e p a r e d  f o r  t h e  h a r s h  weather ,and f u r t h e r  i l l n e s s  and d e a t h  

occur red .  Over one-third of t h e  t r i b e ,  250 Poncas, d i e d  d u r i n g  t h e  

two and one-half year  per iod fo l lowing  removal. 

I n  t h e  s p r i n g  of 1878, p l a i n t i f f s  were d i r e c t e d  t o  u s e  a 101,894 

a c r e  t r a c t  of land owned by t h e  Cherokee Nation pursuant  t o  t h e  Act 

of May 27, 1878 (20 S t a t .  63, 76) .  The Poncas d i d  n o t  o b t a i n  t r u s t  

t i t l e  t o  t h i s  land u n t i l  1881 when $48,389.46 was a p p r o p r i a t e d  t o  
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pu rchase  t h e  r e s e r v a t i c n  from t h e  Cherokee Nat ion  p u r s u a n t  t o  t h e  Act 

of  Narch 3 ,  1851 ( 2 1  S t a t .  414, 422) .  The pu rchase  p r i c e  h a s  been  

he ld  t o  be a  payment on  t h e  c l a i m  i n  Docket N O .  323, by t h e  Cour t  of  

Claims ( ~ o n c a  T r i b e  of  I n d i a n s  v. United S t a t e s ,  183 C t .  C1. 673,  692 

(1968) ) . 

50. The S t a n d i n g  Bear Case. During J a n u a r y  1879 ,  Ponca  Chief  

S t a n d i n g  Bear and 66 members o f  h i s  c l a n  a t t empted  t o  r e t u r n  t o  Nebraska  

t o  bury  S t a n d i z g  Bes3rfs  e l d e s t  son  w i t h i n  t h e  former  Ponca R e s e r v a t i o n .  

Upon t h e  r e q u e s t  of t h e  S e c r e t a r y  of  t h e  I n t e r i o r ,  t h e  b u r i a l  p a r t y  was 

a r r e s t e d  by United S t a t e s  m i l i t a r y  f o r c e s  and h e l d  a t  F o r t  Omaha. HOW- 

e v e r ,  t h e  United S t a t e s  C i r c u i t  Cour t  f o r  Nebraska i s s u e d  a w r i t  o f  

habeas  co rpus  r e l e a s i n g  t h e  I n d i a n s  and p e r m i t t i n g  them t o  r e s e t t l e  

upon t h e  l a n d  f o r m e r l y  w i t h i n  t h e  Ponca R e s e r v a t i o n  i n  Nebraska .  

Uni ted  S t a t e s  v. Crcck,  25 Fed. Cas. 695 (No. 14891) (C.C. Neb., 1 8 7 9 ) .  

T h e r e a f t e r ,  t h e  Poncas  l i v i n g  i n  Nebraska s e c u r e d  a l l o t m e n t s  p u r s u a n t  

t o  t h e  Ac t s  of A p r i l  30, 1888 ( 2 5  S t a t .  94, 99) ,  and March 2 ,  1889  

( 2 5  S t a t .  888, 892) ,  r e s u l t i n g  i n  t h e  permanent d i v i s i o n  o f  t h e  Ponca 

T r i b e  o f  I n d i a n s .  

51. Oppos i t i on  t o  A l lo tmen t .  A f t e r  enac tment  of t h e  G e n e r a l  

A l lo tmen t  Act of  February  8 ,  1887 (24 S t a t .  388) ,  t h e  F e d e r a l  Govern- 

ment a t t empted  t o  conv ince  t h e  Ponca T r i b e  i n  I n d i a n  T e r r i t o r y  t o  

a l l o t  t h e i r  t r i b a l  l a n d s  i n  s e v e r z l t y  and t o  s e l l  t h e  s u r p l u s  l a n d s  

n o t  a c t u a l l y  needed f o r  a l l o t m e n t s  t o  t h e  United S t a t e s  f o r  w h i t e  

s e t t l e m e n t .  The Dawes Commission was d i s p a t c h e d  t o  t h e  Ponca  
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r e s e r v a t i o n  t o  n e g o t i a t e  wi th  t h e  t r i b e  i n  an a t t empt  t o  induce t h e  

I n d i a n s  t o  execu te  an a l lo tment  a g r e m e n t .  But t h e  Poncas s t e a d f a s t l y  

re fused  t o  v o l u n t a r i l y  consent  t o  t h e  a l l o ~ m e n t  of t h e i r  r e s e m a t i o n ,  

and t h e  Dawes Commission repor ted  i t s  f a i l u r e  t o  Congress. F i n a l l y ,  

i n  1894, a s p e c i a l  a l l o t t i n g  agent  ~ e r s u a d e d  about  two-thirds of t h e  

t r i b a l  members t o  a c c e p t  a l l o t m e n t s .  No f u r t h e r  a t t e m p t s  w e r e  made a t  

t h i s  t ime by t h e  Federal  Government t o  a c q u i r e  t h e  s u r p l u s  t r i b a l  l a n d s .  

Pursuant  i o  Sec. 8 of t h e  Act of A p r i l  21, 1904 (33 S t a t .  189,  

217) ,  t h e  S e c r e t a r y  of I n t e r i o r  was a u t h o r i z e d  t o  make a l l o t m e n t s  t o  

u n a l l o t t e d  Ponca I n d i a n s  from t h e  remaining t r i b a l  l ands .  A 640 a c r e  

tract of land was r e s e r v e d . f o r  t r i b a l  u s e ,  andc the  boundar ies  of t h e  

r e s e r v a t i o n  were abo l i shed .  The Ponca t r i b e  d i d  n o t  consent  o r  a g r e e  . 

t o  a l l o t m e n t  of t h e  remaining t r i b a l  l a n d s ,  and t h e  United S t a t e s  d i d  

n o t  s e c u r e  a n  a l l o t m e n t  agreement. 

52. Management of I n d i a n  Lands. I n  1898 u n a l l o t t e d  l a n d  i n  t h e  

Ponca I n d i a n  T e r r i t o r y  Reserva t ion  was l e a s e d ,  i n  a f r a u d u l e n t  manner, t o  

non-Indians f o r  c a t t l e  grazing.  The lessees had b r i b e d  t h r e s e r v a t i o n  

'. 
a g e n t ,  Asa C. Charp, t o  o b t a i n  h i s  a p p r o v a l  of b i d s  which were lower 

than  t h e  c u r r e n t  market v a l u e  of t h e s e  l e a s e h o l d  i n t e r e s t s .  I n  an  

a t t e m p t  t o  concea l  t h e  f r a u d ,  a s s o c i a t e s  of t h e  lessees had submit ted 

lower b i d s ,  b u t  t h e  c o l l u s i v e  scheme w a s  d i scovered  when o t h e r  h igher  

b i d s  were subnii t ted r e f l e c t i n g  t h e  t r u e  market v a l u e  of t h e  l e a s e h o l d  

i n t e r e s t .  I n d i a n  Agent Sharp was d i smissed  from o f f i c e  f o r  mal feasance ,  

b u t  t h e  defendant  took no f u r t h e r  a c t i o n  t o  reform t h e  l e a s e s  o r  
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compensate p l a i n t i f f s  f o r  t h e i r  l o s s .  

53. R e s u l t s  by 1930. I n  1930,  a S u b t o m i t t e e  of  t h e  U. S .  S e n a t e  

I n d i a n  A f f a i r s  Commit tee i n v e s t i g a t e d  t h e  c o n d i t i o n s  of  t h e  Oklahoma 

I n d i a n s .  The Supe r in renden t  of  t h e  Ponca Agency remarked t h a t  t h e  

c o n d i t i o n  of  t h e  Ponca I n d i a n s  was t h e  lowes t  among t h e  f i v e  t r i b e s  

unde r  h i s  j u r i s d i c t i o n .  The s u p e r i n t e n d e n t ' s  tes t imony as a p p l i c a b l e  

a p p e a r s  as fo l lows  (Hear ings  P u r s u a n t  t o  S e n a t e  R e s o l u t i o n  79, 7 1 s t  

Cong. 3rd S e s s .  p a r t  15 ,  pp. 6922-23 (1930)):  

Sena to r  Thomas. &ow, of  a l l  t h e s e  t r i b e s ,  which o n e s  are  
i n  t h e  b e s t  c o n d i t i o n ,  g e n e r a l l y  speak ing?  

M r .  Snyder. The Pawnees. 
S e n a t o r  Thomas. The Pawnees s t a n d  No. 1. What t r i b e  

would come n e x t ?  
M r .  Snyder.  I would s a y  t h e  Kaws. 
Sena to r  Thomas. And t h i r d ?  
M r .  Snyder. The Otoes .  
Sena to r  Thomas. Four th?  The Tonkawas and t h e  f o n c a s  

abou t  a  s t a n d o f f ?  
M r .  Snyder. J u s t  a b o u t  a s t a n d o f f .  
Sena to r  Thomas. That  p u t s  t h e  Tonkawas and t h e  Poncas  

r a t h e r  low on t h e  scale i n  c o n n e c t i o n  w i t h  I n d i a n  a f f a i r s ,  
d o e s  i t  n o t ?  

M r .  Snyder. Yes, s i r .  

54.  Need f o r  G r a t u i t i e s .  An examina t ion  of  t h e  Accoun t ing  R e p o r t  

o f  t h e  I n d i a n  T r i b a l  Branch of  t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  

f i l e d  on A p r i l  7 ,  1969, i n d i c a t e s  t h a t  s u b s i s t e n c e  t y p e  e x p e n d i t u r e s  

by the United S t a t e s  were g r e a t e r  d u r i n g  the p e r i o d  of t h e  r e m o v a l  and 

r e s e t t l e m e n t  o f  t h e  Ponca T r i b e .  For example, e x p e n d i t u r e s  f o r  pro-  

v i s i o n s  d u r i n g  t h e  s e v e r a l  y e a r s  o f  t h e  removal  and a f t e r  w e r e  as f o l l o w s :  

1884 - $13,409.14; 1385 - $12,620.89;  and 1886 - $146.00. A c c o r d i n g l y ,  the  
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Commission i n f e r s  t h a t  t h e  i n c r e a s e d  e x p e n d i t u r e s  were r e l a t e d  t o  t h e  

u n f a i r  conduct  of t h e  F e d e r a l  Government. 

55. Conclus ion .  Upon c o n s i d e r a t i o n  of t h e  e n t i r e  c o u r s e  of  

d e a l i n g s  and a c c o u n t s  between t h e  Un i t ed  S t a t e s  and t h e  p l a i n t i f f s  as 

r e l a t e d  i n  t h e  f i n d i n g s  of f a c t  i s sued  t h i s  d a t e  and i n  t h e  l i t i g a t i o n  

r e g a r d i n g  Docket No. 3 2 3 . b e f o r e  t h i s  Commission (17 Ind .  C 1 .  h n m .  

( 1 9 6 6 ) ) ,  and t h e  Court  of  C l a i m s  (183 C t .  C 1 .  673 (196811, t h e  

Commission conc ludes  t h a t  good c o n s c i e n c e ,  as t h a t  term is  u s e d  i n  

Sec .  2  of  t h e  I n d i a n  C l a i m s  Commission Act (60  S t a t .  1049,  1 0 5 0 ) ,  d o e s  

n o t  w a r r a n t  t h e  a l lowance  of  any  o f  t h e  c la imed o f f s e t s .  

The Commission t h e r e f o r e  f i n d s  t h a t  t h e   lai in tiffs may b e  awarded 

a  n e t  judgment i n  t h e  c a s e  a t  b a r  of  $1,878,500.00,  t h i s  sum being i n  

f u l l  s a t i s f a c t i o n  of  a l l  t h e  c l a i m s  i n  Docket No. 322. 

Margare t  H. P i e r c e ,  Commissioner 




