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BEFORE: T Z  I N D I A N  CLAIY!S COMMISSION 

THE PONCA TRIBE OF OIwOYA, 

and ) 

) 
GjILLIAX OVERLAND, PETXA COLLINS, ) 

and JOHN WILLIAYS, a s  ) 
r e p r e s e n t a r i v e s  of ch?  ) 
?ONCA TRISE, and a l l  c h e  ) 
members t h e r e o f ,  1 

) 
P l a i n t i f f s ,  ) 

1 
v .  1 Docket No. 3 2 2  

, 
1 

THE UNITED STATES OF AXERICA,  ) 
1 

Defendant. ) 

Decided: September 8 ,  1971 

Appearances: 

Edwin A. Bo thsch i ld ,  w i t h  whom was 
Louis L. Rochmes, At to rneys  f o r  P l a i n t i f f s .  

i3ernard M. Newburg, w i t h  whom was 
M r .  A s s i s t a n t  At to rney  General ,  S h i r o  
Kashiwa, At to rneys  f o r  Defendant.  

O P I N I O K  OF THE COMMISSION AS TO OFFSETS 

Yarborough, Coiiunissioner, d e l i v e r e d  t h e  o p i n i o n  of t h e  Commission. 

T h i s  c a s e  is nov b e f o r e  t h e  Commission i n  t h e  o f f s e t  phase .  The Commis- 

s i o n  p r e v i o u s l y  derermined i n  t h i s  c a s e  t h a t  t h e  p l a i n t i f f s  had a b o r i g i n a l  

t i t l e  t o  a t r a c i  o f  l and  2,334,003 a c r e s  i n  s i z e  l o c a t e d  i n  n o r t h  c e n t r a l  

Nebraska and sou ih  c c n i r a l  S o u ~ h  Dakota ( 1 2  Ind.  C1. Corn. 292 (1963)) ,  
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and t h a t  th2 f a i r  market va lue  of t h i s  land a s  of t h e  d a t e  of t h e  

t r e a t y  o f  cess ion ,  Narch 12,  1858 (12 S t a t .  997) , w a s  $2,334,000 (20 

Ind .  C1. Corn. 272  (1969) ) .  The amount of $455,500 was deducted from 

t h e  g r o s s  award a s  t r e a t y  c o n s i d e r a t i o n  r e s u l t i n g  i n  a  n e t  award of 

$1,878,500. 

The defendant f i l e d  amendments t o  i ts answer on A p r i l  7,  1969, and 

October 14,  1969, p leading $1,056,703.37 a s  o f f s e t s .  T h e r e a f t e r ,  

defendant  reduced tile amount claimed a s  o f f s e t s  i n  i t s  reques ted  

f i n d i n g s  of f a c t .  Defendant now r e q u e s t s  t h a t  t h e  sum of $926,394.31 

be deducted from t h e  damage award, r e p r e s e n t i n g  $37,000 expended f o r  

land and $889,394.31 expended f o r  s u b s i s t e n c e .  P l a i n t i f f  u r g e s  t h a t  t h e  

e n t i r e  h i s t o r y  of r e l a t i o n s  between t h e  United S t a t e s  and t h e  Ponca 

T r i b e  does no t  warrant  t h e  al lowance of any o f f s e t s .  

The Commission is d i r e c t e d  i n  t h e  last  ~ a r a g r a p h  of Sec. 2 of t h e  

Indi-an Claims Commission ~ c t  (60 S t a t .  1049, 1050) t o  examine t h e  

h i s t o r i c a l  course  of d e a l i n g s  between t h e  Federa l  Government and t h e  

I n d i a n  t r i b e s  and t o  determine whether an e q u i t a b l e  b a s i s  i s  p r e s e n t  t o  

permit  t h e  deduct ion of. g r a t u i t o u s  expendi tu res  from a damage award. 

A s  r e l e v a n t ,  Sec. 2 r e a d s  i n  p a r t  as fol lows:  

. . . t h e  Commission may . . . i n q u i r e  i n t o  and 
cons ider  a l l  money o r  p roper ty  given t o  o r  funds  expended 
g r a t u i t o u s l y  f o r  t h e  b e n e f i t  of t h e  c la imant  and i f  i t  
f i n d s  t h a t  t h e  n a t u r e  of t h e  c la im and t h e  e n t i r e  c o u r s e  
of d e a l i n g s  and accounts  between t h e  United S t a t e s  and t h e  
c la imant  i n  good conscience war ran t s  such a c t i o n ,  may Set 
o f f  a l l  o r  p a r t  of such expendi tu res  a g a i n s t  any award made 
t o  t h e  c la imant .  . . 



26 I n d .  C 1 .  Cornm. 203 205 

During t h e  o f f s e t  phase ,  t h e  Commission e x e r t s  a  r o l e  ana lgous  t o  a  

cour t  of e q u i t y  weighing t h e  f a i r n e s s  of t h e  d e f e n d a n t ' s  c o u r s e  o f  d e a l i n g s  

wi th  the  p l a i n t i f f s .  The Commission e x e r c i s e s  a  degree  of d i s c r e t i o n  which 1 

not  r e v e r s i b l e  u n l e s s  t h e  Commission a r b i t r a r i l y  d i s a l l o w s  g r a t u i t o u s  

o f f s e t s .  United S t a t e s  v .  Ass in ibo ine  T r i b e s ,  192 C t .  C 1 .  679, 692, 

428 F.2d 1324, 1333 ( 1 9 7 0 ) .  A s  pointed o u t  i n  t h e  Conference Committee 

Report (Report No. 2693, 76 Cong. 2nd S e s s .  (19461, accompanying H.R. 

4497), o f f s e t  r e l i e f  i s  unique t o  t h e  f i e l d  of I n d i a n  c l a i m s  l a w .  The 

Conference Report s t a t e s  i n  p a r t :  

I n  no o t h e r  f i e l d  of law, known t o  your c o n f e r e e s ,  i s  
a  defendant  pe rmi t t ed  t o  s e t  o f f  a g a i n s t  a  v a l i d  judgment 
a  g r a t u i t y  given t o  t h e  p l a i n t i f f .  Under t h e s e  f a c t s  
t h e  confe rees  f e l t  t h a t  t h e r e  should be uniform o f f s e t  
p r o v i s i o n s  i n  a l l  t r i b a l  s u i t s .  They f e l t  a l s o  t h a t  
t h e r e  w a s  no j u s t i f i c a t i o n  i n  charg ing  t h e  t r i b e s  w i t h  
money spen t  f o r  removal, . . . agency o r  o t h e r  admini-  
s t r a t i v e  expenses,  . . . e d u c a t i o n a l  expenses,  . . . 
h o s p i t a l i z a t i c n  and o t h e r  h e a l t h  expendi tu res ,  . . . [ o r ]  
highways. . . . The o t h e r  g r a t u i t o u s  e x p e n d i t u r e s  which 
t h e  confe rees  decided should n o t  be  set o f f  a r e  p rec luded  
from being s e t  o f f  under t h e  p r e s e n t  law. 

The b i l l .  does  permit  t h e  Comnission, where i t  f i n d s  
t h a t  t h e  n a t u r e  of t h e  c l a i m  and t h e  e n t i r e  c o u r s e  of 
d e a l i n g s  between t h e  c l a i m a n t  and t h e  United S t a t e s  
war ran t s  such a c t i o n ,  t o  set o f f  o t h e r  g r a t u i t o u s  
expendi tu res  recognized t o  be f o r  t h e  d i r e c t  b e n e f i t  o f  
t h e  Ind ians ,  such a s  e x p e n d i t u r e s  made f o r  t h e  purchase  
of land.  

Our in te rp re ta t ion  of t h e  " n a t u r e  o f  t h e  c l a i m  and e n t i r e  c o u r s e  

o f  dea l ings"  t e s t  is t h a t  t h e  burden i s  placed on t h e  d e f e n d a n t  of 

proving t h a t  t h e  e n t i r e  h i s t o r y  of t h e  United s t a t e s - c l a i m a n t ' s  

r e l a t i o n s h i p ,  inc lud ing  t h e  n a t u r e  of t h e  claim sued on,  c o n t a i n s  no 
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o v e r a l l  f a t a l  t a i n t  b a r r i n g  a  f i n d i n g  t h a t  " in  good conscience" g r a t u i t i e s  

should be allowed. 

Defendant suggescs t h a t  t h e  phrase  "na tu re  of t h e  claim" a s  used 

i n  t h e  above quoted por t ion  of Sec. 2 of t h e  Indian Claims Commission 

Act,  r e f e r s  t o  t h e  g r a t v i t o u s  a p e n d i t u r e  claimed a s  an o f f s e t .  I n t e r -  

p r e t i n g  t h e  s t a t u t o r y  language i n  t h i s  manner would l i m i t  t h e  scope of 

t h e  Commission's inqu i ry  t o  an  i n v e s t i g a t i o n  of t h e  f a c t s  and circum- 

s t a n c e s  surrounding the  g r a n t  of each group o r  s e r i e s  of g r a t u i t i e s .  

I n  suppor t  of i t s  p o s i t i o n ,  de fendan t  c i t e s  t h e  cases  of United S t a t e s  

v .  Emigrant New York Ind ians ,  177 C t .  C 1 .  263 (1966), and Seminole 

. I n d i a n s  v .  United S t a t e s ,  24 Ind.  C 1 .  Comm. 1 (1970). 

The Commission b e l i e v e s  t h a t  n e i t h e r  of t h e s e  c i t e d  c a s e s  s u p p o r t s  

t h e  d e f e n d a n t ' s  viewpoint.  The Commission s p e c i f i c a l l y  found i n  b o t h  of 

t h e s e  c a s e s  t h a t  good consc ience  would warrant  t h e  a l lowance of p a r t i c u l a r  

g r a t u i t o u s  o f f s e t s ,  going beyond t h e  th resho ld  ques t ion  involved h e r e  of 

a  c h a l l e n g e  t o  a l l  o f f s e t s .  The c i t e d  c a s e s  may be s a i d  t o  s t a n d  f o r  

t h e  p r o p o s i t i o n  t h a t  t h e  f a c t s  g i v i n g  rise t o  a  v a l i d  c la im a l o n e  need 

n o t  be a  b a r r i e r  t o  a  f i n d i n g  of "good conscience." 

W e  a g r e e  wi th  t h e  defendant  t h a t  merely  t h e  even t s  g i v i n g  r i se  t o  t h i s  

c l a i m  and p l a i n t i f f ' s  c la im i n  Docket No .  323 s t a n d i n g  a l o n e  need n o t  b a r  o f f  

s e t s ,  Uni ted S t a t e s  v. E m i ~ r ~ n t  Kew York I n d i a n s ,  supra ,  nor need t h e  a p p l i -  

c a t i o n  of rrrisguided policies s u f f e r e d  a l i k e  by a l l  t r i b e s .  However, 

t h e s e  a r e  elements t o  be weighed i n  t h e  course  of d e a l i n g s  d e t e r m i n a t i o n .  

The Commission has  reviewed t h e  c o u r s e  of d e a l i n g s  and accounts  

between p l a i n t i f f s  2nd t h e  f e d e r a l  government and t h e  most s a l i e n t  
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f e a t u r e s  of t h i s  r e l a t i o n s h i p  a r e  s t a t e d  i n  our f i n d i n g s  of f a c t  

en te red  t h i s  d a t e .  Other f a c t s  r e g a r d i n g  t h e  h i s t o r i c a l  c o u r s e  of 

d e a l i n g s  between t h e  parties have been d i scussed  i n  Docket N O .  323 

by t h e  Commission (17 Ind .  C 1 .  Corn. 673 (196811, and t h e  Court  of 

Claims (Ponca T r i b e  of I n d i a n s  v ,  United S t a t e s ,  183 C t .  C 1 .  673 

(1968)).  A s  has been he ld ,  i t  i s  n o t  necessa ry  f o r  t h e  C o m i s s i o n  t o  

make d e t a i l e d  f i n d i n g s  on t h e  c o u r s e  of d e a l i n g s ,  whether t h e  good 

conscience t e s t  i s  met, Red Lake, Pembina and White E a r t h  Bands v .  

United S t a t e s ,  164 C t .  C 1 .  389, 395-96 (1964) ,  o r  n o t ,  A s s i n i b o i n e  

T r i b e  v .  United S t a t e s ,  supra .  The f i n d i n g s  e n t e r e d  h e r e  a r e  b u t  

i l l u s t r a t i v e .  The Commission's d e c i s i o n  is based on t h e  whole record  

i n  t h i s  and o t h e r  Ponca c a s e s .  

The Commission concludes  t h a t  t h e  p l a i n t i f f s  s u f f e r e d  extreme 

hardships  caused by t h e  a c t i o n s  of t h e  de fendan t .  I n  1868 t h e  p l a i n t i f f s '  

r e s e r v a t i o n  was e r roneous ly  inc luded  w i t h i n  t h e  boundar ies  o f  t h e  

Sioux Reservat ion.  T h e r e a f t e r  p l a i n t i f f s  w e r e  removed t o  I n d i a n  

T e r r i t o r y ,  where one- thi rd  of t h e  t r i b e  d i e d  w i t h i n  a  few y e a r s .  The 

t r i b e  seems never t o  nave been f r e e  of s e v e r e  economic and h e a l t h  

problems. I n  1930 t h e  Super in tenden t  of t h e  Ponca Agency r e p o r t e d  t o  

a  U. S .  Sena te  I n v e s t i g a t i o n  Subcommittee t h a t  t h e  economic and s o c i a l  

c o n d i t i o n s  of t h e  p l a i n t i f f s  were t h e  wors t  of t h e  t r i b e s  i n  h i s  c a r e .  

The Commission b e l i e v e s  t h a t  t h e  u n f a i r  t r ea iment  which p l a i n t i f f s  

were accorded c o n t r i b u t e d  t o  t h e i r  poor economic c o n d i t i o n .  It i s  

noteworthy t o  observe t h a t  whenever p l a i n t i f f s  were s u b j e c t e d  t o  
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u n f a i r  a c t i o n s  by t h e  F e d e r a l  Government a p p r o p r i a t i o n s  f o r  g r a t u i t o u s  

e x p e n d i t u r e s  f o r  p l a i n t i f f s '  b e n e f i t  i n c r e a s e d .  Thus,  t h e  Commission 

may p r o p e r l y  i n f e r  t h a t  t h e  d e f e n d a n t ' s  u n f a i r  a c t i o n s  c o n t r i b u t e d  t o  

t h e  n e c e s s i t y  f o r  making g r a t u i t o u s  e x p e n d i t u r e s .  Accordingly ,  t h e  

Commission d e t e r m i n e s  t h a t  good c o n s c i e n c e ,  a s  t h a t  term is  used  i n  t h e  

l a s t  p a r a g r a p h  of  Sec.  2 of t h e  I n d i a n  Cla ims Commission Ac t ,  d o e s  n o t  

p e r m i t  t h e  d e d u c t i o n  of any  g r a t u i t o u s  e x p e n d i t u r e s  from t h e  award f o r  

damages i n  t h i s  case, and a n  o r d e r  consonan t  w i t h  t h i s  d e c i s i o n  and t h e  

f i n d i n g s  o f  f a c t  e n t e r e d  t h i s  d a t e  w i l l  b e  i s s u e d .  

We Concur: - 
v 3, &&&.&- 

, Coinmissioner . 

M a r g a r e t  H. P i e r c e ,  Commissioner 




