
TIIL J I C A R I L L A  AI'ACIIT: TI'IISE, ct a l . ,  ) 

PLaintifLs, ) 
1 

v .  1 

". ) 
i HT: UNITZD STATES Ol' :ii:i:K; C A ,  

1 
Defendant.  ) 

Docket No. 22-A 

OXDEP, AJ,Z,OI,i'I??C ATTORh!Ei'S ' FEE 

Having cons ide rad  t h e  p e t i t i o n  f o r  a l lowance of  a t t o r n e y s '  f e e  
f o r  s e r v i c e s  t o  t h e  J j c a r i l l a  Apache T r i b e ,  e t  a l . ,  p l a i n t i f f s  h e r e i n ,  
t h e  response  of t h e  d e f e n d a n t ,  and t h e  evidence i n  s u p p o r t  of t h e  
p e t i t i o n ,  i n c l u d i n g  t h e  e n t i r e  r ecord  and a l l  p roceed ings  i n  t h i s  c a s e ,  
t h e  C o m i s s i o n  makes ' t h e  f o l l o w i n g  f i n d i n g s  of f a c t :  

1. Avard. On A p r i l  21,  1971,  t h e  Commission e n t e r e d  a  f i n a l  award 
i n  f avor  of t h e  p l a i n t i f f s  i n  t h e  amount of $9,150,000.  Funds t o  cover  
t h e  award were a p p r o p r i n t e d  by t h e  Act o f  May 25,  1971  (85 S t a t .  4 0 ) .  

2. A t to rney  C o n t = ~ t s  and S u ~ ~ l e m e n t a l  A e r e e m e ~ t s  Amonp t h e  
At to rnevs .  P r o s e c u t i o n  of  t h e  c l a i m s  s e t t l e d  i n  Docket KO. 22-A were  
governed by two c o n t r a c t s :  

(a)  The f i r s t  c o n t r a c t  e n t e r e d  i n t o  was c o n t r a c t  No. I-1-ind. 
42081, da ted  October  1 5 ,  1947, w i t h  a t t o r n e y s  James E. Curry  and 
Roy T. Mobley. It w a s  approved on Augus t .8 ,  1948, f o r  a  p e r i o d  of  t e n  
y e a r s  beg inn ing  w i t h  t h e  d a t e  of approva l .  L a t e r ,  by l e t t e r  d a t e d  
August 1, 1951, t h e  S e c r e t a r y  of t h e  I n t e r i o r  t e rmina ted  t h e  c o n t r a c t .  

(b) The second c o n t r a c t ,  c o n t r a c t  30. I-1-ind. 42530, d a t e d  
March 5,  1951,  was e n t e r e d  i n t o  by t h e  p l a i n t i f f s  w i t h  a t t o r n e y s  
Roy T. Mobley and Guy Mart in .  I t  was approved on August 1, 1951,  f o r  
a  pe r iod  of t e n  y e a r s  beg inn ing  w i t h  t h e  d a t e  of a p p r o v a l ,  e f f e c t i v e  
o n l y  a s  t o  At to rney  Mar t in .  A l a t e r  a p p r o v a l ,  d a t e d  June  1 6 ,  1952,  was 
made a s  t o  Mr. PIoSLey t o  be e f f e c t i v e  upon s e v e r a n c e  of h i s  employment 
w i t h  t h e  F e d e r a l  Govel-nnient. Th i s  c o n t r a c t  was extended f i v e  t i m e s ,  
each being f o r  a pe r iod  of two y c a r s .  The l a s t  e x t e n s i o n  was approved 
on J u l y  30, 1969,  f o r  a  pe r iod  of two y e a r s  bcg inn ing  August 1, 1969. 
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Following extensive p r e p a r a t i o n s ,  h e a r i n g s  were he ld  b e f o r e  t h e  
Commission on Decen~l~er  1 through December 5 ,  1958,  and June 22 th rough  
June  26, 1359, on tht. i s s u e  o f  tile e x t e r i o r  boundar ies  of l a n d s  exc lu -  
s i v e l y  used 2nd n c c ~ l p i c d  b s  the p l a i n t i f f s  from time inunemorial and 
cn  t h e  i s s u e  of t h e  ~ a k i n g  o f  the plaintiffs' lands  b y  t h e  Uni ted 
S t a t e s .  The t r a n s c r i p t s  of t h e  two  h e a r l n g s  conta ined 1 ,229 pages .  
The p l a i n t i f f s '  proposed f i n d i n g s  of f a c t ,  f i l e d  i n  December 1359 ,  
con ta ined  145 proposed f i n d i n g s  i n  a d d i t i o n  t o  t h e  argument. I n  
a d d i t i o n  t o  suppiementar- proceed ings  i n  connect ion w i t h  v a r i o u s  e x h i b i t s  
and tes t imony a t  ~ i ~ c  & f o r e s a i d  h e a r i n g s ,  t h e r e  was c o n s t a n t  e f f o r t  on 
t k e  p a r t  of  he defendan t  t o  c o n s o l i d a t e  Docket No. 22-A w i t h  t h e  o t h e r  
c l a i m  proceed ings ,  i n  p a r t i c u l a r  t h e  Pueb los ,  Kiowas, and Comanches. 
The p l a i n t i f f s '  a t to l -ncys  p ' r c ~ a r e d  and f i l e d  motions and memoranda i n  
o p p o s i t i o n  t o  t h e  defendant's motion t o  c o n s o l i d a t e  Docket No. 257 and 
o t h e r s  w i t h  Docket No. 22-A. The p l a i n t i f f s  were s u c c e s s f u l  i n  t h e  
e l i m i n a t i o n  of a l l  o v e r l a p p i ; ~ g  and c o n f l i c t i n g  c la ims by t h e  P u e b l o s ,  
Kiowas, and Conacches t o  any p a r t  of t h e  a r e a s  claimed by t h e  J i c a r i l l a  
Apaches. 

The Commission concluded i n  i t s  f i n d i n g s  of f a c t  and i n t e r l o c u t o r y  
o r d e r  d a t e d  August 26 ,  1963, t h a t  t h e  p l a i n t i f f s  he ld  a b o r i g i n a l  t i t l e  
t o  an  a r e a  i n  n o r t h e a s t  New Xesico and a  s m a l l  a r e a  i n  s o u t h e a s t  
Colorado,  2nd t h a t  t h e  United St-a tes  a c q u i r e d ,  c o n t r o l l e d ,  and t r e a t e d  
t h e  p l a i n t i f f s '  l a n d s  as p u b l i c  l a n d s  w i t h o u t  payment of compensation.  
The Commission then  o rdered  t h a t  t h e  c a s e  proceed t o  a  d e t e r m i n a t i o n  
o f  t h e  f u r t h e r  i s s u e s ,  t h e  amount of a c r e a g e  conta ined i n  t h e  l a n d  
g r a n t s ,  t h e  award a r e a ,  i n c l u d i n g  a l l  r e l e v a n t  m a t t e r s  concern ing  
Span ish  and Mexican land g r a n t s ,  b o t h  of law and of f a c t ,  t h e  d a t e  of 
t a k i n g ,  and va lue .  On December 7 through 11 and 1 4  through 16 ,  1 9 6 4 ,  
t h e  Commission heard  t h e  arguments of t h e  r e s p e c t i v e  c o u n s e l  on t h e  
i s s u e s  concerning t h e  Spanish and Mexican l and  g r a n t s ,  t h e  amount of 
a c r e a g e  i n  t h e  award area, i n  t h e  l and  g r a n t s ,  and t h e  d a t e  of t a k i n g  
of t h e  awarded l ands .  

The a t t o r n e y s  f o r  t h e  p l a i n t i f f s  under took e x t e n s i v e  a n a l y s i s  of 
t h e  t r a n s c r i p t  (eight: volumes) and e x h i b i t s  t h a t  were n e c e s s a r y  f o r  t h e  
p r e p a r a t i o n  of t h e i r  b r i e f  and r e q u e s t e d  f i n d i n g s  of f a c t ,  c o r r e c t e d  
t h e  t r a n s c r i p t  and e x h i b i t s ,  s t u d i e d  t h e  d e f e n d a n t ' s  answer b r i e f ,  and 
r e s e a r c h e d  and prepared t h e  r e p l y  b r i e f .  The defendan t  was 
g r a n t e d ,  over  t h e  p l a i n t i f f s '  o p p o s i t i o n ,  t h e  r i g h t  t o  f i l e  a r e s p o n s e  
t o  t h e  p l a i n t i f f s '  r e p l y  h r i c f .  These m a t t e r s ,  which inc luded  mot ions  
f o r  e x t e n s i o n  of t ime and o p p o s i t i o n  t h e r e t o ,  consumed t h e  g r e a t e r  p a r t  
o f  1965. 

On November 9 ,  1966, t h e  Co~nmission f i l e d  i t s  a d d i t i o n a l  f i n d i n g s  
o f  f a c t ,  o p i n i o n ,  and i n t e r l o c u t o r y  o r d e r  which d e s i g n a t e d  t h e  a r e a s  
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and boundaries of the  award and r u l e d  t h a t  t h e  Spanish and Mexican l and  
g r a n t s  ly ing  wi th in  t h e  p e r i a e t e r  of t h e  award a r e a  should be  excluded 
from t h e  award. Pursuant t o  t h e  p l a i n t i f f s '  requested f i n d i n g ,  t h e  
Commission found t h a t  August 20, 1883, was t h e  d a t e  when t h e  l and  in 
q u e s t i o n  was taken and t h e  d a t e  when i t  should be  valued.  S ince  t h e  
Spanish and Mexican land g r a n t s  were an e x t e n s i v e  and v a l u a b l e  p a r t  o f ,  
t h e  claimed a r e a  (approximately one- four th ) ,  the   lai in tiffs f u t i l e l y  
a t tempted t o  r e v e r s e  t h e  Conmission's f i n d i n g .  These i s s u e s  were 
b r i e f e d  and argued before  t h e  Commission on January 24, 1968. Upon 
t h e  Commission's d e n i a l  of the  motion on June 20, 1968, f o r  
r ehear ing  on t h e  f i n d i n g s  and o p i n i o n ,  t h e  a t t o r n e y s  f o r  t h e  p l a i n t i f f s  
decided no t  t o  t a k e  an appeal  on t h e  l and  g r a n t  i s s u e  b u t  r a t h e r  t o  
i n i t i a t e  p r e p a r a t i o n s  f o r  t h e  d e t e r m i n a t i o n  of va lue .  

On May 1 4 ,  15 ,  and 16,  1969, t h e  Commission, pursuant  t o  Rule  26 
of t h e  Cornmis'sion's General  Rules of Procedure ,  25 C.F.R.  5 503.26 (1968),  
heard t h e  evidence of t h e  p a r t i e s  and t h e  arguments of t h e  r e s p e c t i v e  
a t t o r n e y s  concerning t h e  v a l u e  of t h e  award a r e a .  The p l a i n t i f f s '  
a t t o r n e y s  in t roduced ex tens ive  documentary evidence s u p p o r t i n g  t h e  
a p p r a i s a l s  of t h e i r  e x p e r t  w i t n e s s e s .  There was q u i t e  a  d i s p a r i t y  i n  
t h e  a p p r a i s a l s  of t h e  e x p e r t  w i t n e s s e s  f o r  t h e   lai in tiffs and t h e  
de fendan t ;  t h e r e f o r e ,  t h e  p l a i n t i f f s  were r e q u i r e d  t o  a n a l y z e  and 
e v a l u a t e  t h e  source  m a t e r i a l s  used by t h e  ~ l a i n t i f f s '  p r i n c i p a l  a p p r a i s e r s  
i n  g r e a t  d e t a i l .  On May 29, 1969, t h e  Commission made a p r e l i m i n a r y  
f i n d i n g  t h a t  t h e  va lue  of t h e  9,218,532.77 a c r e s  i n  t h e  award area as 
of  t h e  d a t e  of t ak ing  was $9,950,000 i n c l u d i n g  minera l s  and t imber ;  
approximately  $1.08 p e r  ac re .  

The a t t o r n e y s  f o r  the p l a i n t i f f s  prepared and f i l e d  i n  J u l y  1969 
t h e i r  proposed f i n d i n g s  of f a c t  and b r i e f  i n  suppor t  of t h e  C o m i s s i o n l s  
p re l iminary  award of $9,950,000 and f i l e d  a  r e p l y  b r i e f  i n  November 1969. 
O r a l  argument was he ld  b e f o r e  t h e  C o m i s s i o n  on November 1 4 ,  1969. On 
December 2,  1970, t h e  Commission found t h e  f a i r  market v a l u e  o f  t h e  
award a r e a  t o  be $9,950,000 less g r a t u i t o u s  o f f s e t s ,  i f  any. 

The a t t o r n e y s  f o r  t h e  p l a i n t i f f s  d i d  e x t e n s i v e  r e s e a r c h  on  t h e  
s u b j e c t  of o f f s e t s ,  inc lud ing  t h e  p r e p a r a t i o n  and s t u d y  of materials 
from t h e  General  Accounting O f f i c e  and from o t h e r  government s o u r c e s .  
They i n i t i a t e d ,  wi th  t h e  approval  of t h e  T r i b a l  Council  of t h e  p l a i n t i f f s ,  
conferences  w i t h  t h e  defendant  f o r  a  s e t t l e m e n t  on t h e  i s s u e s  o f  o f f s e t s  
r a t h e r  than f u r t h e r  p r o t r a c t e d  adversa ry  proceedings.  These c o n f e r e n c e s  
l e d  t o  a compromise agreement i n  January 1971 between t h e  p a r t i e s .  On 
Plnrch 16,  1971, a f t e r  d e t a i l e d  p r e s e n t a t i o n  by t h e  p l a i n t i f f s  o f  t h e  
terms of t h e  proposed s e t t l e m e n t  t o  a l l  i n t e r e s t e d  p a r t i e s ,  a  g e n e r a l  
meeting of t h e  p l a i n t i f f s  and t h e i r  T r i b a l  Council  r e s u l t e d  i n  the  
s e t t l e m c n t  of t h e  ~ l a i n t i f f s '  c l a im i n  t h e  amount of $9,150,000. A f t e r  



a  f u l l  h e a r i n g  bihfore the Commission on A p r i l  8 ,  1971,  t h e  s t i p u l a t e d  
settlement w a s  spprox7cd by  tile ( : o m ~ i s s i o n  on A p r i l  1 2 ,  1 9 7 1 .  

On t h e  e n t i r e  r ccord  1 ; ~ r z i n  224 c o n s i d e r i n g  t h c  r e s p o n s i b i l i t i e s  
under taken ,  t:tc ( i i f f l c d l ~  prcl:,l(;;.s of f ~ z t  and law involved in t h i s  
c a s e ,  t h e  c o n t i n g e n t  natul -c  of t h e  compensation,  t h z  s u b s t a n t i a l  award 
o b t a i n e d  f o r  t h e  be: i f f i t  of  rile p l z i l i t i f f s  h e r e i n ,  a l l  n p p r o p r i a t e  
f a c t o r s  p e r t i n e n t  t o  t h e  d c f c r r ? i . n a t i o n  of a t t o r n e y s '  f e e s  under  t h e  
s t a n d a r d s  e s t a b l ~ c ; h c d  by  t k ~  f n d i a n  C i z i m s  C~mmiss ion  A c t ,  and t h e  
f o r e g o i n g  f i n d i n g s ,  t h c  C o s x i s s i o n  f i n d s  t h a t  t h e  a t t o r n e y s '  f e e  of 
$915,000.00,  r e p r e s e n t i n g  10  r d r c e n t  of  r h e  f i n a l  judgment, i s  a  reason-  
a b l e  f e e  f o r  s a i d  ? e g z l  se l -v ices .  

IT I S  THERnFORI.: OXIEIIED t h a t  o u t  of t h e  funds  a p p r o p r i a t e d  t o  pay 
t h e  f i n a l  judgment e n t e r e d  11crei.n on A p r i l  21, 1971,  i n  f a v o r  of  t h e  
J i c a r i l l a  Apache T r i b e ,  t h e r e  s h a l l  be d i s b u r s e d  t o  Rober t  J. Nordhaus,  
a t t o r n e y  of r e c o r d ,  2s payment i n  f u l l  of  a l l  claims f o r  l e g a l  s e r v i c e s  
r endcrcd  i n  c o n n c c t i c n  wit!: t k e  p rcsecu t io r !  of t h i s  case, t h e  sum of 
$915,000.00 f o r  d i s c r i b u ~ i o n  by him t o  t h e  ~ a r t i c i p a t i n g  a t t o r n e y s  i n  
accordance with t h e i r  r e s p e c t i v e  i n t e r e s t s  t h e r e i n .  

Dated a t  Washington, D. C . ,  t h i s  day of  st 1971. 

~ a r i a k e t  2.1 P i e r c e ,  Commissioner 




