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OPINION OF THE COMMISSION 

P ie rce ,  Commissioner, de l ive red  the  opinion of t h e  C O U ~ S S ~ O ~ .  

The p e t i t i o n  cons i s t s  of e i g h t  claims. The f i r s t  two claims 

r e l a t e  t o  s a l e s  of lands by t h e  p l a i n t i f f s  t o  t he  S t a t e  of New York 

i n  1785 and 1788, p r i o r  t o  t he  enactment of t he  Trade and I n t e r c o u r s e  

Act of J u l y  22,  1790, 1 S t a t .  137, 138, and a r e  being considered i n  

a s e p a r a t e  ~ r o c e e d i n g  s o l e l y  on the  i s s u e  of the  defendant 's  f i d u c i a r y  

o r  s p e c i a l  ob l iga t ion  a s  t o  t r ansac t ions  p r i o r  t o  1790- 

The Commission now has before  i t  claims th ree  through e i g h t ,  r e l a t i n g  

t o  t h e  s e r i e s  of s a l e s  by the  p l a i n t i f f s  t o  the S t a t e  of New York a f t e r  
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the  enactment of the  Trade and I n t e r c o u r s e  Act .  These claims a r e  brought 

under Clauses 3 and 5 of Sec t ion  2 of the  Ind ian  Claims Commission k t ,  

60 S t a t -  1 0 4 9 ,  1050. The p l a i n t i f f s  seek a d d i t i o n a l  compensation f o r  

their l a n d s  which t h e  S t a t e  of New York acqu i red  by means of twenty-f ive  t r e a t i e s  

e n t e r e d  i n t o  w i t h  t h e  p l a i n t i f f s  between 1795 and 1846. The p l a i n t i f f s  

contend t h a t  by v i r t u e  of t h e  Trade and I n t e r c o u r s e  Act of 1790, t h e  

defendant  assumed an  a f f i r m a t i v e  o b l i g a t i o n  t o  p r o t e c t  t h e  p roper ty  of 

t h e  p l a i n t i f f s  and t o  a s s u r e  t h a t  Ind ian  t r i b e s  were d e a l t  w i t h  f a i r l y  

by t h i r d  p a r t i e s  and t h a t  they rece ived  conscionable  c o n s i d e r a t i o n  

when they  disposed of t h e i r  l ands .  The p l a i n t i f f s  c la im t h a t  they  

r e c e i v e d  unconscionable c o n s i d e r a t i o n  f o r  t h e  s a l e  of t h e i r  l a n d s  t o  

t h e  S t a t e  of New York and t h a t  t h e  defendant  i s  t h e r e f o r e  l i a b l e  f o r  

t h e  f a i l u r e  t o  f u l f i l l  i ts  o b l i g a t i o n s  under t h e  Trade and I n t e r c o u r s e  

Act. The defendant  concedes t h a t  t h e  p l a i n t i f f s  a r e  e n t i t l e d  t o  b r i n g  

t h e i r  c la ims b e f o r e  t h e  Commission and l i m i t s  i ts argument t o  t h e  s i n g l e  

i s s u e  of t h e  United S t a t e s '  f i d u c i a r y  du ty  and o b l i g a t i o n  t o  t h e  Oneida 

Nat ion  i n  t h e  s a l e  of t h e i r  l a n d s  t o  t h e  S t a t e  of New York. 

The Oneida Nation w a s  a t r i b a l  member o f  t h e  I roquoian Confederacy 

i n  New York S t a t e  l o c a t e d  a long t h e  s h o r e  of t h e  Oneida Lake i n  west-  

c e n t r a l  New York. On June 28, 1785, t h e  Oneida Nation jo ined  w i t h  t h e  

Tuscarora  T r i b e  t o  cede c e r t a i n  l a n d s  l o c a t e d  i n  New York, about  5 m i l e s  

above t h e  Pennsylvania border ,  t o  t h e  S t a t e  of New York. T h e r e a f t e r ,  by 

t h e  terms of t h e  Trea ty  of 1788, t h e  p l a i n t i f f s  ceded a l l  t h e i r  l a n d s  t o  
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the S ta t e  of New York, except f o r  an area of approximately 100 square 

miles t h a t  was reserved f o r  t h e i r  own use and was t o  be held by them 

and t h e i r  pos t e r i t y  forever .  The above mentioned reserved a rea  i s  

re fer red  t o  by both counsel as the  Oneida Reservation. Between 1795 

and 1846,  the  S t a t e  of New York entered i n t o  a s e r i e s  of twenty-five 

t r e a t i e s  with the  p l a i n t i f f s  whereby the S t a t e  of New York acquired 

v i r t u a l l y  the  e n t i r e  Oneida Reservation. P io  of the twenty-five t r e a t i e s  

were made i n  the  presence of a United S t a t e s  Commissioner appointed by 

the  United S t a t e s  t o  a t tend  the execution thereof  and sanc t ion  the  

same. 

The i s s u e  of whether the p l a i n t i f f s  have recognized t i t l e  t o  

t he  Oneida Reservation was not  contested by t h e  defendant a t  t h e  

t r i a l .  By t h e  Treaty of 1788, t he  S t a t e  of New York recognized and 

acknowledged t h a t  the Oneida Nation had the  r i g h t  of permanent occupancy 

of the  lands forever .  But more important t h e  defendant a l s o  acknowledged 

the p l a i n t i f f  s t  ownership of t h e  land i n  ques t ion  by ~ r t i c l e  I1 of t h e  

Treaty of November 11, 1794, 7 S t a t .  44. A r t i c l e  I1 s t a t e d :  

The United S t a t e s  acknowledge the  lands  reserved 
t o  the Oneida, Onondaga and Cayuga Nations, i n  t h e i r  
respec t ive  t r e a t i e s  wi th  t h e  s t a t e  of New-York, and 
c a l l e d  t h e i r  r e se rva t ions ,  t o  be t h e i r  property;  and 
t h e  United S t a t e s  w i l l  never claim t h e  same, nor  
d i s t u r b  them o r  e i t h e r  of t he  S ix  Nations, nor t h e i r  
Ind ian  f r i ends  r e s id ing  thereon and uni ted  with them, 
i n  the f r e e  use and enjoyment thereof :  bu t  t h e  s a i d  
reserva t ions  s h a l l  remain t h e i r s ,  u n t i l  they choose 
t o  s e l l  the same t o  t he  people of t h e  United S t a t e s ,  
who have the  r i g h t  t o  purchase. 
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Since t h i s  Commission has  determined t h a t  t h e  defendant  

acknowledged t i t l e  t o  the  p l a i n t i f f s 1  land i n  q u e s t i o n ,  our  n e x t  

de te rmina t ion  w i l l  be concerned w i t h  t h e  r e s p o n s i b i l i t y  on t h e  p a r t  

of the  United S t a t e s  i n  connect ion w i t h  t h e  s a l e  of t h e  p l a i n t i f f s 1  

land t o  t h e  S t a t e  of New York. 

The Ind ian  Claims Commission Act ,  60 S t a t .  1049, p rov ides  a 

forum f o r  r e d r e s s  of Ind ian  g r ievances  a g a i n s t  t h e  United S t a t e s  

and n o t  f o r  i n j u r i e s  done by o t h e r s  f o r  which i n j u r i e s  t h e  Uni ted 

S t a t e s  had no r e s p o n s i b i l i t y .  S i x  Nat ions  v. United S t a t e s ,  1 7 3  

C t .  C l .  899, 904 (1965). I n  1790, t h e  United S t a t e s  assumed c e r t a i n  

r e s p o n s i b i l i t i e s  wi th  r e s p e c t  t o  t h e  Indians .  The Trade and 

I n t e r c o u r s e  Act of J u l y  22, 1790, 1 S t a t .  137, 138,  and s u c c e s s o r  

s t a t u t e s  forbade t h e  s a l e  o r  conveyance of Ind ian  l a n d s  w i t h o u t  

t h e  consent of t h e  Federa l  Government. 

There have been d i f f e r e n t  r e v i s i o n s  of t h e  Act ,  t h e  most 

r e c e n t  of which is s t i l l  i n  e f f e c t  as s e c t i o n  2116 of t h e  Revised 

S t a t u t e s ,  c o d i f i e d  a t  25 U.S.C. sec. 177, but f e d e r a l  c o n s e n t  under  

a l l  v e r s i o n s  has  always been r e q u i r e d  i n  any d i s p o s i t i o n  o f  

I n d i a n  r e a l  proper ty .  The l e g i s l a t i o n  has  been i n t e r p r e t e d  as 

g i v i n g  the  Federa l  Government a s u p e r v i s o r y  r o l e  over  

ccnveyances by Ind ians  t o  o t h e r s .  I n  Federa l  Power Commission v. 
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Tuscarora Indian Nat ion,  362 u.S, 99,  119 (1960),  t h e  Supreme Court  s a i d :  

"The obvious purpose of t h a t  s t a t u t e  i s  t o  prevent  u n f a i r ,  improv iden t  

o r  improper d i s p o s i t i o n  by I n d i a n s  of l ands  o-med o r  possessed  by them 

t o  o ther  p a r t i e s , e x c e p t  t h e  United S t a t e s ,  wi thout  t h e  consent  of Congress 

. ." Therefore ,  under t h e  I n d i a n  Claims Commission Act ,  t h e  Uni ted 

S t a t e s  could be held l i a b l e  i f ,  a f t e r  1790, t h e r e  were any t r a n s a c t i o n s  

involving t h e  p l a i n t i f f s '  l a n d s  i n  which t h e r e  w a s  an "unconscionable  

cons idera t ion"  paid  o r  t h e r e  was a  l a c k  of " f a i r  and honorab le  d e a l i n g s "  

by v i r t u e  of the  f a c t  t h a t  t h e  United S t a t e s  d i d  no t  a c t  t o  p r o t e c t  t h e  

r i g h t s  of p l a i n t i f f s .  

I n  Seneca Nation of I n d i a n s  v. United S t a t e s ,  173 C t .  C 1 .  917,  

925 (1965), t h e  Court of Claims s t a t e d  as fol lows:  

. . . The Trade and I n t e r c o u r s e  Act c r e a t e d  a s p e c i a l  
r e l a t i o n s h i p  between t h e  Federa l  Government and t h o s e  
Ind ians  covered by t h e  l e g i s l a t i o n ,  w i t h  r e s p e c t  t o  
t h e  d i s p o s i t i o n  of t h e i r  l a n d s ,  and t h a t  t h e  Uni ted 
S t a t e s  assumed a  s p e c i a l  r e s p o n s i b i l i t y  t o  p r o t e c t  
and guard a g a i n s t  u n f a i r  t r e a t m e n t  i n  such t r a n s a c t i o n s .  
C f .  The Oneida T r i b e  of I n d i a n s  v .  United S t a t e s ,  165  - 
C t .  C 1 .  487 (1964), c e r t .  denied,  379 U.S. 9 4 6 .  

Both t h e  p l a i n t i f f s  and t h e  de fendan t  a g r e e ,  and we have s o  found ,  

t h a t , e x c e p t  f o r  two t r e a t i e s , t h e  United S t a t e s  d i d  n o t  p a r t i c i p a t e  i n  any 

of t h e  o t h e r  twenty-three t r e a t i e s  by which New York S t a t e  a c q u i r e d  t h e  

p l a i n t i f f s '  land.  The on ly  ev idence  of United S t a t e s  p a r t i c i p a t i o n  

i n  t h e  Trea ty  of June 1, 1798, between t h e  Oneida I n d i a n s  and t h e  S t a t e  

of New York i s  r n a t  t h e  t r e a t y  r e c i t e d  t h e r e  was "Presen t ,  Joseph Hopkinson 

Commissioner appa la tez  under t h e  a u t h o r i t y  of t h e  United S t a t e s  t o  h o l d  

t h e  Treaty ."  I t  w z s  s t i l x i l a t e d  i n  t h e  t r e a t y  t h a t  one copy would r e n a i n  
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wi th  the  United S t a t e s ,  ano ther  copy wi th  t h e  S t a t e  of New York and 

another copy v i t h  t h e  Ind ians .  The t r e a t y  bore  t h e  s i g n a t u r e  of s a i d  

Joseph Hopkinson, 2nd an addendun by John Adams, t h e  P r e s i d e n t  of t h e  

United S t a t e s ,  s t a t i n g  t h a t  t h e  t r e a t y  was he ld  under t h e  a u t h o r i t y  of 

t h e  United S t a t e s  i n  t h e  presence acd v i t h  t h e  approbat ion of Joseph 

Hopkinson, t h e  Commissioner of t h e  United S t a t e s ,  appointed t o  ho ld  

t h e  same. The on ly  evidence of t h e  United S t a t e s  p a r t i c i p a t i o n  i n  t h e  

T r e a t y  of June  4 ,  1802; .between t h e  Oneida Ind ians  and t h e  S t a t e  of 

New York i s  t h a t  t h e  t r e a t y  r e c i t e d  t h e r e  was "Present  John Tay lor  Agent 

appointed under t h e  a u t h o r i t y  of t h e  United S t a t e s  t o  hold  t h e  T r e a t y .  
l f  

The t r e a t y  f u r t h e r  r e c i t e d  t h a t  "The s a i d  Cession is  thereupon i n  t h e  

p resence  and w i t h  t h e  approba t ion  of t h e  s a i d  Commissioner c a r r i e d  i n t o  

e f f e c t  a t  t h i s  Treaty ."  The t r e a t y  s t i p u l a t e d  t h a t  one copy would "remain 

w i t h  t h e  United S t a t e s  ano ther  t o  remain w i t h  t h e  S t a t e  of New York and 

a n o t h e r  t o  remain w i t h  t h e  s a i d  Indians"  and John Taylor  s igned  the 

t r e a t y  as C anmissioner.  

The defendan t  p r e s e n t s  t h e  fo l lowing  arguments which i t  c l a i m s  

p r e c l u d e s  i t s  l i a b i l i t y  i n  t h i s  case .  F i r s t ,  t h e  defendant  i s  n o t  

l i a b l e  t o  t h e  p l a i n t i f f s  i f  i t  should b e  proven t h a t  an inadequa te  

c o n s i d e r a t i o n  was rece ived  by t h e  a n c e s t o r s  from t h e  S t a t e  

of New York. The g i s t  of i ts  defense  is t h a t  s i n c e  i t  d i d  n o t  p a r t i c i p a t e  

i n  e i t h e r  t h e  n e g o t i a t i o n  o r  t h e  execu t ion  of t h e  twenty-three 

t r e a t i e s ,  t h e r e  simply a r e  no t i e s  t o  l i n k  t h e  F e d e r a l  Government t o  t h e  

I n d i a n s  o r  t h e  S t a t e .  The defendant  admi t s  i t  connected i t s e l f  w i t h  t h e  
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ireaties of 1798 and 1802 by sending its representative and approving 

and sactioning them. However, the defendan: contends that the Oneidas 

have not carried their burden of proving a meaningful pariicipatiox by 

the United States in these two treaties which would give rise to a 

fiduciary obligation to protect the Indians, since the evidence merely 

shows the presence of an officer of the United States at the making of 

the treaty without indicating the making of any promises or representations 

on the representative's part. The defendant cites Lipan Apache V. 

United States, 180 Ct. C1. 487 (1967), as the basis for the required 

participation on the part of the United States prior to finding government 

liability. Thrs contention we find without merit. On the contrary, 

we interpret the Court of Claims in Lipan Apache, supra at 502, 

as suggesting two possible bases for holding the defendant liable to 

the plaintiffs. "The required nexus for liability could rest upon the 

Government's 'true concert, partnership, or control' with or of, the 

Party dealing with the Indians . . ., or an established special relation- 
ship between the Government and the claimant Indians affecting the 

controverted subject matter." In Seneca Nation, supra, the Court of 

Claims discussed the nature of the "special relationship" created by 

the Trade and Intercourse Act: 

This responsibility was not.merely to be present at 
the negotiations or to prevent actual fraud, deception, 
or duress alone; im?rovidence, unfairness, the receipt 
of an unconscionable consideration would likewise be of 
federal concern . . . . The concept is obviously one 
of full Eiduciary responsibility, not solely of 
traditional narket-place morals. When the Federal 

- 
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Government under takes  an "ob l iga t ion  of t r u s t "  toward 
2n Ind ian  t r i b e  o r  group, as i t  has i n  t h e  I n t e r c o u r s e  
Act,  t h e  o b l i g a t i o n  is "of t h e  h ighes t  r e s p o n s i b i l i t y  
and t r u s t , "  n o t  t h z t  or' a  ' h e r e  c o n t r a c t i n g  par ty"  o r  
a bet ter -business-bureau.  Cf. Seminole Nation V .  

United S t a t e s ,  316 U.S. 286, 296-97 (1942). 

It n e c e s s a r i l y  fo l lows ,  w e  t h i n k ,  t h a t  wherever t h i s  
Act a p p l i e s  t h e  United S t a t e s  is l i a b l e ,  under t h e  
Ind ian  Claims Commission Act f o r  the  r e c e i p t  by t h e  
I n d i a n s  of a n  unconscionably low c o n s i d e r a t i o n  (173 
C t .  C1.  a t  925-26). 

Based upon t h e  fo rego ing  d e c i s i o n s ,  i t  i s  t h e  conc lus ion  o f  t h e  

Commission t h a t  under t h e  Trade and I n t e r c o u r s e  Act t h e  de fendan t  h a s  

t h e  o b l i g a t i o n  t o  a s s u r e  t h a t  I n d i a n  t r i b e s  r e c e i v e  consc ionab le  

c o n s i d e r a t i o n  f o r  t h e i r  l a n d s .  Defendant 's  argument is  w i t h o u t  m e r i t  

i n  atEempting t o  avoid  l i a b i l i t y  because t h e  United S t a t e s  d i d  n o t  

p a r t i c i p a t e  i n  t u e n t y - t h r e e  of t h e  twenty-five treaties w i t h  t h e  S t a t e  

of New York. Under t h e  Trade and I n t e r c o u r s e  Act i t  had a d u t y  t o  

p a r t i c i p a t e  i n  t h e s e  t r a n s a c t i o n s  and t o  p r o t e c t  t h e  p l a i n t i f f s '  i n t e r e s t .  

There i s  s u f f i c i e n t  l e g a l  a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  a f i d u c i a r y  

can be he ld  l i a b l e  n o t  o n l y  f o r  t a k i n g  improper a c t i o n  concerning p r o p e r t y  

w i t h i n  i t s  care, b u t  a l s o  f o r  i t s  f a i l u r e  t o  act when a c t i o n  i s  
1 / - 

r e q u i r e d  on i t s  p a r t .  There fore  t h e  United S t a t e s  had a d u t y  t o  

come f o r t h  on i t s  own i n i t i a t i v e  and p r o t e c t  t h e  Oneidas. I n  S i x  Na t ions  

v -  United S t a t e s ,  1 7 3  C r .  C1 .  899, 904 (1965), t h e  Court  of C l a i m s  s t a t e d  

as t o  t r a n s a c t i o n s  o c c u r r i n g  a f t e r  t h e  enactment of t h e  Trade 

I/ See Stockbr idge Mu;lsee Community v. United S t a t e s ,  25 Ind .  C1.  Comm. - 
281, 285 (1971), and a u t h o r i t i e s  t h e r e i n  c i t e d .  










