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Appearances : 

Marvin J .  Sonosky, A t t o r n e y  f o r  t h e  F l a i n ~ i f f s .  

Richard L.  Bea l ,  w i t h  whom was M r .  A s s i s t a n t  
At torney General  S h i r o  Kashiwa, At to rneys  
f o r  Defendant.  

Commissioner Vance d e l i v e r e d  t h e  o p i n i o n  of t h e  Commission. 

These  c a s e s  a r e  b e f o r e  t h e  Commission on mot ions  by p l a i n t i f f s  f o r  

h a v e  t o  f i l e  amended e x c e p t i o n s  and amendments t o  accoun t ing  p e t i t i o n s .  

P l a i n r i f f s  f i l e d  t h e i r  accoun t ing  p e t i t i o n s  i n  1951, a s k i n g  f o r  a n  

a c c o u n t i n g  from J u l y  1, 1925, of " r e s i d u a l  funds"  h e l d  by d e f e n d a n t  
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1 / - 
p u r s u a n t  t o  v a r i o u s  a c t s  o f  Congress .  An a c c o u n t i n g  f o r  t h e  p e r i o d  

up through J u n e  30,  1925,  had been a d j u d i c a t e d  by t h e  Cour t  of  C l a i m s ,  

S i o u x  T r i b e  v.  Uni ted  S t a t e s ,  105 C t .  C 1 .  725, 64 F .  Supp. 312 ,  p e t i t i o n  

f o r  c e r t .  d i s m i s s e d ,  329 U.S. 680,  ylacated,  329 U.S. 685 ( 1 9 4 6 ) ,  r e a f f ' d  

en  rewind,  112 C t .  c1. 50 ,  78 F. Supp. 793 (19481, c e r t .  d e n i e d ,  337 U.S. 

508 (1949) ,  under  a  j u r i s d i c t i o n a l  a c t  passed i n  1920 ( 4 1  S t a t .  738) .  

I n  r e s p o n s e  t o  p l a i n t i f f s '  p e t i t i o n s  d e f e n d a n t  f i l e d  a G e n e r a l  

Account ing  O f f i c e  r e p o r t  on  March 11, 1960. Defendant  moved o n  

March 25 ,  1962,  f o r  p l a i n t i f f s  t o  f i l e  a more d e f i n i t e  s t a t e m e n t ,  o r  

f o r  summary judgment.  

P l a i n t i f f s  i n  t u r n  f i l e d  on May 1, 1963,  a mot ion  f o r  f u r t h e r  

a c c o u n t i n g  f a c t s .  The Commission i s s u e d  an  o r d e r  on August  29,  1963 ,  

1 2  Ind .  C 1 .  Comm. 541,  d c n y i n g  b o t h  m o t i o n s ,  and o r d e r i n g  p l a i n t i f f s  

t o  f i l e  t h e i r  e x c e p t i o n s .  The o p i n i o n  set f o r t h  t h e  p r o p e r  p r o c e d u r e  

t o  be fo l lowed  t h e r e a f t e r  i n  a c c o a n t i n g  cases b 2 f o r e  t h e  Commission. 

P l a i n t i f f s  t h e n  f i l e d  on J a n u a r y  8 ,  1964,  e x c e p t i o n s  t o  t h e  

G e n e r a l  Account ing  O f f i c e  r e p o r t .  Defendant  moved t o  s t r i k e  t h e  

e x c e p t i o n s ,  and f o r  summary judgment. A f t e r  a rgument ,  t h e  Commission 

i s s u e d  an o r d e r  on A p r i l  2 ,  1964,  s t r i k i n g  a l l  b u t  one  o r  two o f  t h e  

v a r i o u s  e x c e p t i o n s  i n  e a c h  d o c k e t ,  and o r d e r i n g  t h e  p l a i n t i f f s  t o  

f i l e  f u r t h e r  e x c e p t i o n s  w i t h i n  90 d a y s .  

I n  e a r l y  1970 t t te  Commission se t  a dace  f o r  t r i a l  on t h e  r e m a i n i n g  

1/ I n  Docket No. 115 ,  t h e  Act of March 2 ,  1895 ( 2 8  S t a t .  8 7 6 ) ;  i n  - 
Docket No. 116, the Act of  A p r i l  2 1 ,  1306 (34 S t a t .  1 2 4 ) ;  i n  Docket  
No. 118, t h c  , \cts o f  . k p r i l  23,  1904 (33 S t a t .  2 5 4 ) ,  and  o f  March 2 ,  
1907 (34 S t a t .  1230) ;  i n  Docket No. 110, t h e  Act:; of Play 2 3 ,  1908  
( 3 5  S t a t .  4 6 0 ) ,  2nd  of rctbrunry 1 4 ,  1313 (37 S t a t .  6 7 5 ) .  
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exceptions, and on A p r i l  2 4 ,  1970, p l a i n t i f f s  f i l c d  t h e i r  liiotions f o r  

l e a v e  t o  f i l e  anended e x c e p t i o n s  2nd amendments t o  the p e t i t i o n .  

Defendant f i l e d  r e s p o n s t s  ::o p l a i n t i i f s l  motion,  p l a i n t i f f s  f L l e d  

r c p ? i c s ,  and t h e  Co:nzission h e a r d  argwncnts on tlie 1n0tionS 

September 1 8 ,  1970. 

b.?EXDED CSCEPTIO:.S 

Defendant con tends  th; t t h e  p l a i n t  i f  is have f  c r f e i t e d  any  r i g h t  

t o  f i l e  amended e x c e p t i o n s  by f a i l i n g  t o  a c t  w i t h i n  t h e  90 d a y s  g i v e n  

them by t h e  Cor:;r,lissionls o r d e r  of  Apri 1 2 ,  1964.  I.!hile w e  s e e k  a n  

e a r l y  end t o  l i t i g a t i o n ,  v e  a r e  guided by t h e  n e c e s s i t y  of d e c i d i n g  

c l a i m s  on t h e  f u l l e s t  p o s s i b l e  r e c o r d  s o  t h a i  no i n j u s t i c e  b e  done t o  

t h e  I n d i a n  p l a i n t i f f s .  The Corr,mission a c c o r d i n g l y  r e j e c t s  d e f e n d a n t ' s  

argument i n  o r d e r  t o  a l l o w  p l a i n t i f f s  a n  op?or t u n i t y  t o  p r e s e n t  t h e i r  

c l a i n s  i n  t h e  i n s t a n t  c a s e s .  

Defendant o b j e c t s  t h a t  some o f  t h e  amended e x c e p t i o n s  a r e  v i r -  

t u a l l y  i d e n t i c a l  t o  some of  t h e  e x c e p t i o n s  which were s t r i c k e n  by t h e  

Commission's 1964 o r d e r .  While t h e  Conri~ission w i l l  n o t  l o o k  w i t h  

f a v o r  on r e c i s s i o n  of  d e c i s i o n s  a l r e a d y  made, o u r  primary d u t y  is  t o  

a c o r r e c t  d e c i s i o n ,  f r e e  from r e v e r s i b l e  e r r o r .  Caddo T r i b e  V. Uni ted  

S t a t e s ,  19  I n d .  C 1 .  Corn. 385, 386 (1968) .  S i n c e  the  1964 o r d e r  by 

t h e  C o r n m i s s i o ~ d e n y i n g ,  w i t h  one o r  two e x c e p t i o n s  i n  each d o c k e t ,  t h e  

proposed e x c e p t i o n s  of  p l a i n t i f f s ,  t h e  q u e s t i o n  of s c c o u n t i n g  pro-  

c e d u r e s  has  been t r e a t e d  i n  g r e a t e r  d e t a i l  by t h e  Cormnission and t h e  

Cour t  of Claims.  
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I n  Southern  Ute T r i b e  v .  Uni ted  S t a t e s ,  17  Ind .  C 1 .  Comm. 28 ,  57 

(1966) ,  a f f ' d . ,  1 9 1  C t .  C1. 1, 4 2 3  F.2d 345 (1970) ,  r e v ' d  on o t h e r  

g r o u n d s ,  400 U.S. 915  (1971) , t h e  Commission de termined t h a t  t h e  p l a i n t i f f  

I I a s  c e s t u i  que t r u s t ,  ' .  . .is e n t i t l e d  t o  demand of t h e  t r u s t e e  a l l  

i n f o r m a t i o n  abou t  t h e  t r u s t  f o r  which he  h a s  any r e a s o n a b l e  u s e . '  

(Bogerc,  T r u s t s  & T r u s t e e s ,  1961) . "  

I n  t h r e e  a c c o u n t i n g  c a s e s ,  Sou the rn  Ute ,  s u p r a ,  Te-%oak Bands V.  

Un i t ed  S t a t e s ,  23 I n d .  C 1 .  Comm. 70 (1970) ,  and Mesca le ro  Apache T r i b e  

v .  Un i t ed  S t a t e s ,  23 Ind .  C 1 .  Comm. 1 8 1  (L970),  t h e  Comniss ion  d e a l t  

w i t h  a number o f  e x c e p t i o n s  of  a n a t u r e  v e r y  similar t o  t h o s e  t h a t  t h e  

p l a i n t i f f s  have  moved i n  t h e  i n s t a n t  c a s e .  The o p i n i o n s  i n  S o u t h e r n  

U t e ,  Te-Moak, and f4esca l e ro  Apache were  f a v o r a b l e  w i t h  r e s p e c t  t o  - 
a l l o w i n g  c o n s i d e r a t i o n  on t h e  merits o f  t h e  r e q u e s t e d  e x c e p t i o n s .  The  

Commission t h e r e f o r e ,  i n  l i n e  w i t h  f o r e g o i n g  d e c i s i o n s  and Caddo,  re jec ts  

t h e  d e f e n d a n t ' s  argument based  o n  t h e  t h e o r y  t h a t  c e r t a i n  of  t h e  amended 

e x c e p t i o n s  have  a l r e a d y  been  d i s p o s e d  o f  by t h e  Commission. 

However, a l t h o u g h  t h e  above  o b j e c t i o n s  of  t h e  d e f e n d a n t  are 

s u r m o u n t a b l e ,  t h e  l i m i t a t i o n  o f  t ime f o r  p r e s e n t i n g  c l a i m s  i n  S e c t i o n  1 2  o f  

t h e  I n d i a n  C l a i m s  Commission Act  (25 U.S.C. 570k) is  a p p l i c a b l e  as a b a r  t o  

c e r t a i n  of t h e  p l a i n t i f f s '  amended e x c e p t i o n s .  

The p l a i n t i f f s  r e q u e s t  a n  a c c o u n t i n g  f o r  " Ind ian  Moneys, P r o c e e d s  
2 / - 

o f  Labor" funds  p r i o r  t o  J u l y  1, 1925.  The d e f e n d a n t  o b j e c t s  t h a t  

t h i s  c l e a r l y  f a l l s  o u t s i d e  of t h e  a c c o u n t i n g  r e q u e s t e d  i n  t h i s  p e t i t i o n  

"* * "beginning  J u l y  1, 1925" * *". 

2 /  Amended Except ion  Number 8 .in each d o c k e t .  
. 

- 



While :he s p i r i t  of  t h e  I n d i a n  Claims Comnission Act i n t e n d e d  f u l l  

dc tc rmina t ion  of c l a ims  held  by I n d i a n  t r i b e s ,  e f f e c t  m u s t  be g i v e n  t o  

e x p r e s s  l i x i t a t i o n s  for  t h e  f i l i n g  of c l a i m s .  C l e a r l y  t h i s  c l a i m  when 

f i l e d  was des igned t o  p i c k  up t h e r e  t h e  accoun t ing  concluded by t h e  

Court  of Claims l e f t  o f f ,  i . e . ,  June  30,  1925.  I t  is  t o o  l a t e  now f o r  

t h e  p l a i n t i f f s  t o  a t tempt  t o  i n t r o d u c e  amended e x c e p t i o n s  based on 

occurre.nces p r i o r  t o  J u l y  1, 1925. These amended e x c e p t i o n s  z r e  

t h e r e f o r e  ba r red .  

P l a i n t i f f  Sioux T r i b e  of t h e  S tand ing  Rock Rese rva t ion  moved on 

September 4 ,  1970 ,  f o r  l e a v e  t o  f i l e  " a d d i t i o n a l  e x c e p t i o n  number 22" 

i n  Docket No. 119. The e x c e p t i o n  complains  of a  " t a k i n g  w i t h o u t  

compensation1',  b u t  makes no r e f e r e n c e  t o  t h e  General  Accounting O f f i c e  

r e p o r t ,  and does  n o t  even i n d i c a t e  t h e  d a t e s  of t h e  a l l e g e d  t a k i n g .  The 

e x c e p t i o n  is  t h e r e f o r e  b a r r e d  a s  a new c l a i m  by S e c t i o n  1 2  of t h e  I n d i a n  

Claims Commission Act (25 U.S.C. 570k). 

MENDMEKTS TO THE PETITIONS 

The p l a i n t i f f s  seek  t o  amend t h e  p e t i t i o n s  i n  Docket KOS. 1 1 6 ,  

118, and 119.  The amendments r e l a t e  t o  t h e  d i s p o s i t i o n  of t r i b a l  l a n d  

under t h e  a c t s  of Congress w i t h  r e g a r d  t o  which t h i s  a c c o u n t i n g  a c t i o n  

was brought .  Ste Footnote  1, s u o r a .  

The p l a i n t i f f s  complain t h a t  l a n d  s o l d  under t h e  p e r t i n e n t  a c t s  

was n o t  s o l d  c o m p e t i t i v e l y  and f o r  f u l l  v a l u e ,  and t h i s  c o n s t i t u t e s  a  

t a k i n g  under t h e  F i f t h  Amendment. The a c t i o n s  complained of a l l  o c c u r r e d  

p r i o r  t o  J u l y  1, 1925. 



The d e f e n d a n t  o b j e c t s  t h a t  t h e  proposed  amendments, d e a l i n g  w i t h  

t a k i n g s  p r i o r  t o  1925,  a r e  o u t s i d e  of  t h e  i n s t a n t  a c c o u n t i n g  p e t i t i o n ,  

which i s  f o r  an accounving  commencing J u l y  1, 1925 ,  and a r e  hence  b a r r e d  

a s  new c l a i m s  b y  S e c t i o n  12  of  t h e  I n d i a n  Claims Commission Act (25 U.S.C 

570k) .  The Commission c o n c l u d e s  t h a t  t h e s e  amendments c a n n o t  b e  p e r m i t t e d  

f o r  t h e  same r e a s o n s  s p e c i f i e d  above w i t h  r e g a r d  t o  t h e  amended e x c e p t i o n s  

d e a l i n g  w i t h  " I n d i a n  Moneys, ~ r o c e k d s  of  Labor" f u n d s  p r i o r  t o  J u l y  1, 

1925.  T h a t  i s ,  t h e s e  amendments, d e a l i n g  w i t h  t a k i n g s  p r i o r  t o  J u l y  1, 

1925,  a r e  b a r r e d  a s  new c l a i m s  i n  an  a c t i o n  f o r  a n  a c c o u n t i n g  "* * * b e g i n -  

n i n g  J u l y  1, 1925" * *". 

We t h u s  do n o t  f a c e  t h e  i s s u e  of  whether  t h e  t a k i n g s  compla ined  of  

were  F i f t h  Amendment t a k i n g s  on t h e  p a r t  o f  t h e  Government,  o r  w h e t h e r ,  

i f  t h e r e  was a F i f t h  Amendment t a k i n g ,  t h e  p l a i n t i f f s  c a n  p r o p e r l y  compla in  

o f  i t  i n  a n  a c c o u n t i n g  a c t i o n .  

Bran t  l e y  B lue ,  Commissioner 




