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1 
P l a i n t  i f f .  1 

i 
V. ) Docket Yo. 2 6 1  

I 
TKE EXITED STATES OF .AJiEF,ICA, > 

1 
Defendant .  1 

~ e c i d e d :  July  28 ,  1971 

FIXDINGS 0-2 FAG? 

Pursuant t o  an f a t ~ z l o c u t o r y  Order en te red  h e r e i n  on Karch 11, 1953, 

t h e  Commission has  rece ived  t c s t i n o n y  and evidence and has  c o n s i d e r e d  

t h e  arguments o f  ccunse l  f o r  t h e  p a r t i e s  r e l a t i n g  t o  proof  o f  t h e  

acreage of l ands  t o  d i c h  p l a i n t i f f  h e l d  aboi- ig inai  t i t i e  s n d  of t h e  

f a i r  market v a l u e  t h e r e o f  as of March 8, 1659, t he  d a t e  o f  r a ~ i f i c a t i o n  
I 

of t h e  Trea ty  o f  P o i n t  E l l i o t t  (12 S t a t .  927). T h e  C i ) m n t i s s i o n  coi ls idered 

t h e  proposed f i n d i n g s  of f a c t  2nd b r i e f  only  of t h e  defendant ,  inasmuch 

as p l a i n t i f f  has n o t  had b e n e f i t  of  counsel  s i n c e  the  e x p i r a t i o n  of 

counse l ' s  c o n t r a c t .  Sased on a l i  of  t h e  fo rego ing ,  t h e  C ~ ~ m : i s s i o n  makes 

t h e  fol lowing a d d i t i o n a l  f i n d i n g s  of :act, s u p p l m e n t a i  co F ind ings  o f  

Fact  1 through 14 p r e v i o u s l y  en te red  h e r e i n  (6 Ind.  C 1 .  C o ~ r m .  159) .  

15. The Commission has a l ready  detelmined t h a t  +he p a r t i e s  had 

a b o r i g i n a l  t i t l e  t o  two p a r c e l s  o f  l and .  Gumes Zaland i n  Pugs t  Suund, 

immediately n o r t h  of Pidalgo I s l and ,  2nd a m ~ i l  r o r t i v n  o f  thi: ntain- 

land ac ross  P a d i l l a  Bay from the  i s l a n d .  'The s ~ l b j e c t  l a d s  are  i o c a t e d  

i n  the  nor the rn  p a r ?  of S k a g i t  ~Col~nzy. i ~ i ~ s h L n ~ t o 1 1 .  
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The p a r t i e s  have s t i p u l a t e d  t h a t  the  records,  e x h i b i t s  and t e s t i -  

mony i n  the case of Skagit Tribe v. United S t a t e s ,  22  Ind. C 1 .  Comm. 25  

(19691, (and nine o the r  Puget  Sound cases ) ,  s h a l l  form p a r t  of the  

16. I n  2 separa te  consol idated hearing,  the  Commission determined 

t h a t  t11e t o t a l  cons idera t ion  paid by the ljnited S ta t e s  t o  p a r t i c i p a t i n g  

t r i b e s  i n  the Point E l l i o t t  Treaty was $286,231.50, which amount included 

both the monetary cons idera t ion  and the  value of ind iv idua l  a l lo tments .  

The Commission f u r t h e r  ca l cu la t ed  the  population of the Sarnish Tr ibe ,  

150 Indians,  as  a percentage of t h e  t o t a l  membership of t h e  s igna tory  

t r i b e s ,  3,511 Indians,  and concluded t h a t  the  Samish had received a 

t r e a t y  cons idera t ion  t o t a l l i n g  $11,245.04. Upper Skagit  Tribe V. 

United S t a t e s ,  13 Ind. C1.  Cormn. 583 (1964). 

17. The Samish t r a c t s  i n  1859 were p a r t  of Washington Te r r i t o ry .  

The t e r r i t o r y  was c rea ted  i n  1853 when it  was separated from the  Oregon 

Te r r i t o ry .  P r i o r  t o  1846 the  a r e a  had been held by j o i n t  occupancy of 

the United S t a t e s  and England. Statehood f o r  Washington was proclaimed 

i n  1889. 

18. The c l imate  cf the  a r e a  i s  con t ro l l ed  by t h e  moderating i n -  

f luences  of the P a c i f i c  Ocean, and i s  fzvorable  f o r  se t t lement .  The 

win te r s  a r e  mild and t h e  s u m e r s  a r e  cool.  There i s  an abundance of 

r a i n ,  providing f o r  a damp c l imate  with t h e  exception of a r e l a t i v e l y  

dry period during Ju ly  and &gust .  The growing season averages about 

200 days a year.  
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production, undercapitalization, and a gener-sl ec~nxaic depression, the 

money was in short supply, and iacerest rates were c t r c - m - i y  high, 

running at times as much as 4% per rnontfi on c h a t t e l s  a:i5 I i/2': per 

month on real property. Scrip was ipjai lablc  a c  G h ~ a v j  discoxa~ 2nd 

Although lumbering sqported settlers- of the P q e ? :  Scxind ni-t:a i n  

1859, agricultural pursuits were c z r r i c d  ijn t o  t r ~ n  n::rIenC T:f.cr._sssry to 

supply the local population. Conserpentiy,  good fa?r;nl.rir~rl adjacent to 

timberlands experienced the earliesc czl tlv:liris:~, 
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2 1 .  P l a i n t i f f  a l l eges  t h a t  the  subjec t  lands t o t a l  13,633 ac re s ,  

as f o l l o ~ ~ s :  

3,200 ac re s ,  d e l t a  l a n d ,  

6,033 acres ,  i s l and  l a n d ,  

4,400 acres ,  t ide lands .  

The government a l l eges  t h a t  t he  subjec t  lands t o t a l  9,495 a c r e s ,  

a s  fo  1 lows : 

6 ,000  acres ,  access ib le  t imberland, 

3,495 acres ,  t i d a l  marsh. 

On the bas i s  of a thorough review of t he  record,  t he  Commission 

f inds  t h a t  the  subjec t  lands con ta in  9,233 acres .  We can c l a s s i f y  

1,200 acres  of the  d e l t a  land, and v i r t u a l l y  a l l  of t h e  i s l a n d  acreage,  

t o t a l l i n g  6,033 acres ,  as  acces s ib l e  t imberland a s  of 1859. The 

remaining dry land, 2,000 acres ,  can be c l a s s i f i e d  a s  e x c e l l e n t  farmland 

a s  of 1859. The adjacent  t i de l ands  were abundant i n  s h e l l f i s h ,  and 

t he  surrounding waters were teeming wi th  f i s h .  

22. The Conmission has previously s e t  t h e  boundaries of t h e  

Samish t r a c t s  as  t h e  sho re l ine  of t h e  Puget Sound. The sho re l ine  is  

t h e  ordinary high water l i n e .  The t i de l ands  a r e  not  included i n  the 

acreage t o  be valued but ,  where t h e  land provides access  t o  s h e l l f i s h  

i n  t i de l ands  o r  f r e e  swimming f i s h  i n  adjacent  waters ,  t he  land may be 

enhanced i n  value. The va lue  we have placed upon the  Samish t r a c t s  

inc ludes  any enhancements by reason of t h e  access t o  s h e l l  f i s h e r i e s  

a t  t h e  time of valuation. 
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2 3 .  The t imber on the sub jec t  t r a c t  was dense f o r e s t  predominantly 

o f  Douglas f i r ,  wi th  some hemlock and c e d s r ,  a l l  w i t h i c  1 I / ?  m i l e s  

of nav igab le  wa te r ,  and r e a d i l y  a c c e s s i b l e  a t  t h e  time of v a l u a t i c n .  

AS of 1859, and f o r  y e a r s  a f t e rward ,  lumbermen concen t ra ted  p roduc t ion  

on Douglas f i r .  

24. There were no knob.- whit? set t ' i<: rs  w i t h i n  t h e  Samish t r a c t s  

p r i o r  t o  t h e  1859 v a l u a t i o n  da te .  The c loses t  s e t t l e m e a t s  w r e  about 

15 m i l e s  n o r t h  of t h e  Samish t r a c t s  at m i a ~ c o n ,  now lccovn a s  Be%lFngham, 

where s e t t l e m e n t  began around 1853, and TO t h e  s o u t h  on Gihidbey I s l a n d .  

I n  December, 1859, two s e t t l e r s  s q u a t t e d  on F ida lga  I s l z n d ,  one m i l e  

s o u t h  of Guemes I s land .  I n  1864 o r  1865 J o s i a h  Larry  s e t t l e d  a d j a c e n t  

- t o  t h e  Samish mainland t r a c t .  Tne f i r s t  s e t t l e r s  on Guernes I s l a n d  

came i n  1865 o r  1866, and by 1572 t h e r e  were f ive s e t t l e r s .  I n  1569 

s e v e r a l  s e t t l e r s  at  Edison on t h e  n o r t h e r n  edge o f  t h e  mainland t r a c t  

had begun working t h e  a g r i c u l t u r a l  l a n d s .  

25. There  is l i t t l e ,  i f  any, comparable s a l e s  data as of 1859 

i n  t h e  r e c o r d  r e l a t i v e  t o  t h e  a c q u i s i t i o r i  of l and  in. t h e  Puget Sound 

a r e a .  I n i t i a l  purchases of both  a g r i c u l t u r a l  and t im5er l snd  were made 

under  t h e  v a r i o u s  f e d e r a l  land s t a t u t e s  such a s  t h e  Cash Sales Act of 

A p r i l  24, 1820 ( 3  S t a t .  566), t h e  Preemption Act o f  SepCsrcber 4 ,  1841 

(5 S t a t .  453) ,  the Donation Land Act o f  September 27, 1850 (9 S t a t .  4 9 6 ) ,  

and t h e  Graduat ion Act of A U ~ U S K  4 ,  1854 (1C S t a t .  574).  Beginning i n  

1862, land could  be acquired under t h e  proxi.isions of t h e  Ilnmcsts-ad Act 
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5 
of  May 20 ,  1862 (12 Stat. 3 5 2 ) .  S z l e s  of  nzgnicude i n  t h e  T e r r i t o r y  

o f  Washington invo lv ing  t i n b e r l a n d  were u s u a l l y  accc?nplished under  t h e  

Cash S a l e s  Act,  s u c r ~ ,  z t  $1 .25  an 2 ~ ~ 2 .  Szles of  t imber land  were a l s o  

m a d e  by t h e  Board o f  the  U,;ivei-sii;- of iias;?ington C o m i s s i o n e r s  at 

$1.50 an  a c r e .  

26. I n  186i, Pope and T- lbo t ,  tile iar ,ges t  l m b e r  company i n  t h e  

- - Conmissioners at Si.50 crL at., t:. L i l r  th: next  t h r c e  y e a r s  Pope and Ta lbo t  

purchase  160 a c r z  t r a c t s  throughotr'i t h ~  Fuget  Sound art..a a t  about  $3.12 

a n  ac re .  

I n  1862,  t h e  Grceriay ar't: Cr>;lnzy L~:.;..i~er Conpany c a d e  t h e i r  i n i t i a l  

purchase  of  timberlarid &en they bou,n;lt 3iJl a c r e s  in S n o h m i s h  County 

a t  $1.50 an a c r e .  

. - and a h a l f  of  wate~-.~z:;.s. ';.I~,: d:;lA< c: carLq, purchases  invo lved  Douglas 

f i r  t r e e s ,  b u t  solno- c e d s r  .r;.~s i!lcluGed. Use or' i ;thti  s p e c i e s  s u i t a b l e  

f o r  paper  pu lp ,  skc5 as heii;sck tncl whi te  fir, c i ~ d  n o t  c o m e n c e  u n t i l  

a f t e r  t h e  t u r n  of :he ccnt:Li-::. 

I n  adJLt ion  t c  lu,~k.c~x:;.<, ii:c :J?i,-i..t 5 3 ~ ~ 5  are& a t t r a c t e d  t h o s e  

. - wishing t o  engage in f a~i:i;i;;.  L.::"? i zn f< l l g  s e t t i e r s  p rov ided  t h e  

s u p p l i e s  necessa ry  t o  s~?;t~.r, rile !.r: .ber~an and ciii,?r % m i g r a n t s .  



m i d b e y  I s l a n d ,  about t e n  m i l e s  t o  t h e  s o u t h  of Guemcs island, wi-th 

6,000 a c r e s  of  e x c e l l e n t  prairie l a n d ,  was s s t t l e d  r a p i d l y  by f a n n e r s  

from 1859 t o  1870. 

L , .  1 - Land s a l e s  t r a n s a c t i o n s  p r i o r  to t!iz v ; - ? l u a ~ i o n  d a t e  f a i l  

t o  e s t a b l i s h  any p a t t e r n  of land values .  ?'he record f a i l s  t o  prsduce 

evidence upon which an 1859 .fair market value  can be e s t a b l i s h e d  by 

t h e  customary methods o f  a p p r a i s a l  based on c ~ i ~ . p a r a b l e  s a l e s .  

M r .  H. B. Nelson, former County Assessor n f  Skagit Comity ,  appeared 

a s  an e x p e r t  wj-tness f o r  t h e  p l a i n t i f f .  The ; ~ ) ~ ' i l i ~ < l  he i l ~ e d  t o  v a l u e  the  

s u b j e c t  t r a c t s  i s  r e f e r r e d  t o  as ''market ~ ~ a l ; ~ a t i c n " ,  b.?sed on t h e  corn- 

m e r c i a l  v a l u e  de r ived  from t h e  ~ l a r k z t i n g  or' p t ? d u ~ t l s .  132 ctnmputd t h c  

Stumpage v a l u e  of t imber ,  and added 2 per scl-c; -;ai:ie f n ~  3grfcu: iura l  

p o t e n t i a l .  Under h i s  method of i r s lga t ion  he arrive12 st a: 18.59 

-- - 
assessment f o r  13,633 a c r e s  oz  $ii3,500. ii;s x e ~ h o d  of v a l u a t i o n  h a s  been 

r e j e c t e d  by t h e  Commission i n  p rev ious  decisi .cnc.  

Mr. C. Marc M i l l e r ,  2 q l l a i i f i e d  2nd ~_xpt?rici-rizfd 1 x 1 2  a p p r a i s e r ,  

t e s t i f i e d  as an e x p e r t  witness f o r  the  government. I.*, X i l l e r  used 

a Conventional market approach,  cons ider ing  such c i c ~ , ~ e n t s  o f  v a l u e  a s  t h e  

n a t u r a l  r e s o u r c e s  o f  t h e  ceded a r e a ,  c l - i i ic te ,  u&getation, s5iis 

and topography, and such i t ems  as a c c e s s i b i i i r y ,  t r a n s p c r t a t i o n  f a c i l i t i e s ,  

p o t e n t i a l  markets ,  p o p u l a t i o n  and  se~L?enext :,nt+eras: and  g e n e r a l  

economic c o n d i t i o n s .  i E l l e r  ass igned  al: o v e r a l l  1859 market  v a l u e  

o f  $1250 f o r  t h e  9495 a c r e  S m i s 3 .  Zrac t s .  

28. The Samish t r a c t s  wEr=. 2nd a r e  2 f e r t i l e  z r e a ,  ~ .?< t l?  2 s c e l l e n t  

f o r e s t ,  f i n e  bottom l a n d s  a d a p t a b l e  t o  c , g r i c - ~ ~ I t i ~ r a l .  p ~ r p o s e s ,  and t i d e l a n d >  
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allowable under our A c t .  

P;:?g.?ret X E  P i e r c e ,  Commissioner 




