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THE SfilISII TRIGE OF IluBIfiJS, 1 
1 

Pla in tFf  f, ) 
1 

V. 1 Docket No. 261 
1 

THE LJNITED ST'ITES OF & E R I C A ,  ) 
1 

Defendant. ) 

Decided: JULY 28, 1971 

Malcolm S. FicLcod and F rcde r i tk  X .  
Post,  Attorneys f o r  t h e  P l a i r i c i f f .  

Donald R. Ea r sha l l ,  wi th  whom was 
P I r .  Ass i s tan t  Attorney General 
Shiro Kashi~-a: Attorneys f o r  Defendant. 
Richard L. Bezl was on t h c  b r i e f .  

Kuykendall, Chairman, de l ive red  t h e  opinion of t h e  Conmission. 

The Samish Tribe of Indians has been decrccd a b o r i g i n a l  owners of 

two parce ls  of land i n  t h e  northern ? a r t  of Skagi t  County, Washington. 

6 Ind. C l .  Corn. 159 (1958). Tne pa rce l s  a r e  Guemes I s l and ,  i n  Puget 

Sound, and a small  po r t ion  of t h e  mainland across  P a d i l l a  Bay from the 

i s land .  

By t h e  Point  E l l i o t t  Trcaty of J a n ~ a r y  22,  1855 (12 S t a t .  9271, 

the  p l a i n t i f f  t r i b e  ceded i t s  lands t o  the  United S t a t e s .  The t r e a t y  

was r a t i f i e d  on March 8, 1853, which i s  cons'idcred t h e  d a t e  of  t ak ing  

of p l a i n t i f f ' s  lands. 
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P,y an e a r l i e r  d tc j . s ion  t h e  Conmission decidcd t h a t  t h e  p l a i n t i f f  

t r i b e ' s  s h a r e  of tile c o n s i d e r n t i o n  paid by defendant  t o  t h e  d i f f e r e n t  

s i g n a t o r i e s  t o  tile 1855 t r e a t y  tras $11,2L5.04 .  I'pper Skag i t  T r i b e  V .  

Uilitcd S t a t e s ,  13 11:d. C1. Com. 583 ( 1 9 6 4 ) .  

The i s s u e s  now before  t h e  Comiission a r e :  (1)  the  ac reage  and f a i r  

market v a l u e  of p l a i i i t i f f ' s  t r i b a l  l ands  as  o f  ?iarch 8 ,  1859, and (2)  

whether  t h e  p a y w n t  p l z i n t i f f  r ece ived  from defendant  f o r  i t s  lands  was 

SO inadequa te  a s  t o  c o n s t i t u t e  an  unconscionable  c o n s i d e r a t i o n  w i t h i n  t h e  

meaning of Clause 3, Sec t ion  2 o t  t h e  I n d i a n  Claims C o ~ m i s s i o n  Act (60  S t a t .  

1049, 1050). 

The p a r t i e s  have stipulnirecl t h a t  th2  r e c o r d s ,  e x h i b i t s  and tes t imony 

i n  t h e  c a s e  o f  Sk2-i.t T r i b e  V .  ( jn i tcd  S t a t e s ,  22 Ind.  C 1 .  Corn. 28 (1969), 

and n i n e  o t h e r  s i m i l a r  Puget ~ o u i ~ d  c a s e s ,  would bc  incosporatcd by r e f e r e n c e  

i n t o  t h e  r e c o r d  of khis  docket .  

Testimony was ta!;en and e x h i b i t s  were admit ted i n t o  evidence a t  

l l ea r ings  i n  t h i s  docket on va lue  aild c o n s i d e r z t i c n  he ld  a t  S e a t t l e ,  Washington, 

on J u l y  18-22, 19GO. Since t h a t  t ime  t h e  p l a i n t i f f ' s  c o n t r a c t  w i t h  i t s  

a t t o r n e y  e x p i r e d ,  imci has  i102 been renewcd. 

011 Flarch 11, 1968, the dcf<?ndant f i l c d  a icotion t o  d i s m i s s  f o r  f a i l u r e  

LO p r o s e c u t e .  The Coan~issi.on, i>ot ing t h a t  d i d  n o t  have a n  

approvcd cori ' trnct wi th  an at:orney, Iield t h c  motion i n  abeyance by an  

o r d e r  d a t e d  June  14, 1968. Sir?.cc f r i a l  ?!ad been hc ld  on t h e  i s s u e  o f  v a l u e ,  
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lnnsmucii ns t h e  Cor;l;;iiss ion Ins  a l ready  scndcred vall ic dccis ions i n  

cnscs iilvo l v i n g  n c i ~ i l b o r i n g  t r i b e s  of Pugct So~rnd Znd inns ,  ir .volving 

s imi l a r  i s sues  and on tile same c o n s o ~ i d a t c d  record n o w  bc fo rc  i t ,  t l ~ c  

Connrlission has  dcterlnillcd thn t  i t  can reso lve  tile prcscLn!: i s s u s s  w i t 1 1  

co prejudice t o  the p l .a in t i f  f '  s r i g i , t s  a l t h o u ~ h  witilouL bcncf L t  o f  

p l a i n t i f f '  s b r i e f .  

The p a r t i e s  t o  t h i s  a c t i o n  were i l l  d i s p i ~ t c  concerning tlle EicreaLc f@ 

be valued. P l a i n t i f f  argues t h a t  the  t r a c t  contai-ns a t o t a l  o f  13,633 

ac re s ,  including CI ,400 ac re s  of t j .delands.  Defend~n t  argirc-s t h a t  t i d e l a n d s  

cannot be included i n  t he  a c r e a e  t o  bc valued, and thul: t h c  t o t a l  a r ea  

i n  the  t r a c t s  i s  9,495 acres .  

The Commission d e a l t  wi th  t h e  ques t ion  of r ide lands  i n  Chlnook Tribe 

v. Unitcd S t a t e s ,  34 Ind. C1 .  Corm. 56 (1.970), and ruled t lmt  t i 6 e l a r . d ~  

need not be valued cn a per  a c r e  b a s i s ,  but t h a t  t h e  va lue  p l aced  on t h e  

t r a c t  a s  a whole should inc lude  any enhancements by reason of access  t o  

t i de l ands .  I n  t h i s  case ,  t h e  S m i s h  t i de l ands  contained s h e l l f i s h .  The 

Commission i n  a r r i v i n g  a t  an 1859 va lue  of the sub jec t  t r a c t s  has  taken 

t h i s  i n t o  account i n  a s se s s ing  t h e  incremental va lue  t o  t h e  d r y  land. 

The subjec t  t r a c t s  con ta in  a t o t a l  of 9,233 ac re s .  The t r a c t s  con- 

sist  of 6,033 heavi ly wooded a c r e s  of Guernes I s l and ,  and 3,200 a c r e s  of 

dry  land on the mainland, of which 1,200 acres  a r c  heav i ly  wooded and t h e  

remainder i s  low-lying, f e r t i l e  land wi th  exce l l en t  a g r i c u l t u r a l  p o t e n t i a l .  

The record ind ica t e s  t h a t  t h e r e  ware no s a l c s  of coxparable  lands  

i n  the  a rea  daring o r  before  1859. Lacking such conventional cvidcncc of 

market valuc,  the  Comniissiorl has  considered t h e  va r ious  c l c ~ n c n t s  t h a t  a 

hypothetical ~ i l l b w ~  seller & w i l l i n g  buyer T . l n l l l  t n k o  i n t o  nccocnt i n  
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n e g o t i a t i n g  for t h e  s u b j e c t  land;.  Such c lemcnts  i n c l u a e  t n c  n a c u r a i  

r e s o u r c e s  o f  t h e  a r e a ,  t h e  c l i m a t e ,  t r a n s p o r t a t i o n  and a c c e s s i b i l i t y ,  

settlement p a t t e r n s ,  t h e  l o c a l  econony, and a l s o  t h e  demand and a c t u a l  

and p o t e n t i a l  u s e s  for t h e  l m d s .  Otoc n:ld f i i s s o u r i a  T r i b e  v .  United 

S c a t c s ,  131 C E .  Cl. 593, 131 F. Supp. 2 6 5 ,  c e r t .  d e n i e d ,  350 U .  S .  - 
848 (1955).  

The Puget Sound r e g i o n  a t t r a c t e d  s e t t l e r s  i n  1859 p r i m a r i l y  f o r  i t s  

r i c h  t imber  s u p p l i e s .  Thz r e g i o n  was h e a v i l y  t imberPd, enjoyed a  moderate 

c l i m a t e  w i t h  abundant r a i n f a l l ,  had r i c h  s o i l s  f o r  a g r i c u l t u r e  t o  suppor t  

t h e  growing p o p u l a t i o n ,  an e x c e l l e n t  n a t u r a l  t r a n s p o r t a t i o n  system b u i l t  

around t h e  e x t e n s i v e  waternays o f  the  Puget Sound, and abundant f i s h  and 

w i l d  l i f e .  

The l o c a l  econcnly a t  t h e  time was Lased on  lumbering.  Saw m i l l s  were 

o p e r a t i n g  by 1859 2nd Lumber w a s  be ing  expor ted  from t h e  reg ion .  

P l a i n t i f f ' s  Cimhcrlands were p r e c i o ~ ~ t i n a l ~ t l y  f o r e s t e d  i n  Douglas f i r ,  

t h e  tin:ber i n  g r e a t c z t  demr;nri a t  t h e  t ime. A l l  of t imber  was 

w i t h i n  one and one-llnif m i l e s  of w a t e r ,  which i s  t o  say ,  all of it w a s  

c o n m r c i a l l y  markeLablc at t h a t  t ime.  Sa:i.mills wcrc w i t h i n  r e a s o n a b l e  

p rox imi ty  o f  p1a in t : iE .E '~  l ands .  Despi te  a slump i n  t h e  t imber  market i n  

1859 t h e  p r o s p e c t s  f o r  t h e  i n d u s t r y  i n  t h e  r e g i o n  were s t i l l  

e x c e l l e n t .  

Popc and TaIbot ,  khcn t i12 i k r g e s t  t:i.i:lbcr company, begnn buying 

t i m b e r l a n d s  i n  lS61. w i t h  thc prc1w.s~ o i  225 a c r e s  i n  Snohcmish County at  

$1.50 p e r  a c r c .  Sub:;i\q~~cnt: prc1i:ises f r o m  t l ~ c  g o v c r ~ ~ l t c n t  of  a d d i t i o n a l  

l a n d s  xwrc'madc in i:'it-:;ap County d u r i n g  tllc next t h r e c  y e a r s  w i t h  m i l i t a r y  

s c r i p  ;lr $1.25 pcr ac.rc. F!~~rccrngs o t h c s  p u s c l ~ a s c s  o f  s c l c c t  ZGO acrc s i t e s  
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werc made from 1875 througli t h e  1850 ' s  by Pope and Talbot throughout tItc 

fuget Sound arca a t  a pr ice  averazing about $3.12 per  a c r e .  

That por t ion  of p l a i ~ l t i f f ' s  oiciinlnnd t r a c t  conts ininf :  t l ~ e  low-lying 

f e r t i l e  t e r r a i n  was well-suited f o r  a g r i c u l  t u rc ,  given tllc favorable  

c l ima t i c  condi t ions .  Portiol-rs o f  p l a i n t i f f ' s  n g r i c u l t u r n l  lands  wcre i n  

f a c t  being cu l t i va t ed  by 1869. 

The Samish t ide lands ,  access t o  whicii could be gn incd  f r o m  t11c main- 

land t r a c t ,  were r i c h  i n  s j le l l f i s i l .  There was no cor.ntcrcia1 m r k c t  f o r  

s h e l l f i s h  a t  t h a t  time, but they were a  present  source of food and ~ O S S C S S C -  

a  p o t e n t i a l  f o r  fu tu re  exp lo i t a t i on .  

There were no s e t t l e r s  on the  Samish lands Ln 1859, but  t h c r e  were 

se t t l emen t s  nearby, t o  the  no r th  a t  Whatcon and t o  t h e  south on-Whidbey 

I s l and ,  with every expectat ion t h a t  t h e  region would experience c o n t i m i n g  

growth and prosper i ty .  

P l a i n t i f f ' s  expert  witness ,  M r .  H. B. Nelson, a  fo~:~ier Skagi t  County 

a s ses so r ,  used the  "market va lus t ion"  method, based on thc  conuxcrcial va lue  

der ived  from the  marketing of products ,  t o  a r r i v e  a t  an assessment of 

p l a i n t i f f ' s  t r a c t s ,  and concluded t h a t  p l a i n t i f f ' s  lands had an 1559 f a i r  

market va lue  of $119,600. ptr. Nelson's va lua t ion  theory has  been r e j e c t e d  

in previous cases .  See Slcagit Tr ibe  v. United S t a t e s ,  supra.  - 
Nr. C. Narc Xi l l e r ,  an experienced land appra l se r ,  was d e f e n d a n t ' s  

expe r t  witness .  :Ir. Miller  took i n t o  cons ide ra t ion  i n  reaching h i s  con- 

c l u s i o n  a l l  the value f a c t o r s  t h a t  hc c s t i n a t e d  would be apparent  t o  a  

w i l l i n g  buyer. >lr. Mi l l e r ' s  assessment was t h a t  t h e  Samish l ands  had an 

1859 f a i r  market value of $1,250. 

Our review of tkic record leads  us t o  thc  co~iclusicm t h a t  kite Snniish 

t r a c t s  werc a t t r a c t i v e  t o  p o t c n t i a l  buycrs i n  1859 and tl lat  tllcy ctsntnirlt,d 



n good stand of r e a d i l y  acces s ib l e ,  e a s i l y  explo i tab le ,and  cormncrcially 

des i r ab l e  'timber, a l l  of i t  ad jacent  t o  waterways and c l o s e  t o  sawmills.  

a t t r a c r l v e  a s  support ing fu tu re  Puget Sound s e t t l e x n t .  The r i c h  s h e l l  

f i s h e r i e s  i n  the  hidelands added value t o  lands ,  and t h e  

r e l a t i v e  small  s ixe  of the  t r a c t s  made t h e i r  d i sposa i  coxpara t ive ly  easy. 

After considering the  e n t i r e  consol idated record i n  t h i s  case ,  

incorporated by re ference ,  the  Comnission i s  of the  opinion t h a t ,  a s  of 

March 8, 1859,  the e f f e c t i v e  da t e  of the 1855 Point  E l l i o t t  Trea ty ,  t h e  

9,233 acres  of p l a i n t i f f ' s  lands had a  f a i r  narke t  va lue  of $17,000, o r  

approximately S1.84 pe r  acre .  

We f u r t h e r  conclude t h a t  t h e  cons idera t ion  i ~ h i c h  t h e  p l z i n t i f f  

received f o r  i t s  lands,  $11,245.04, was unconscionable, and t h a t  p l a i n t i f f  

i s  e n t i t l e d  t o  recover  from defendant  $5,754.36,  l e s s  g r a t u i t o u s  o f f s e t s ,  

i f  any, which may be allo;.jable under t he  Indian Claims Comiss ion  A c t .  

We concur: 




