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THE QLrECIiAN TRIBE OF TKE FORT ) 
YUMA KESERVATION, CALIFORNIA, ) 

) 
P l a i n t i f f ,  1 

) 
v .  ) Docket NO.  320 

1 
TELE Ui\TIT2D STATES GF ILERICA, ) 

) 
Defendant. ) 

Decided: Ju lv  21, 1971 

Appearances: 
Raqmond C.  Sinpson, Attorney f o r  
t h e  P l a i n t i f : ,  

M. Edward Bander, w i t h  whom was 
A s s i s t a n t  Attorney General  Sh i ro  
Kashiwa, At torneys  f o r  t h e  Defendant. 

OPINION ON MOTION TO REOPEN TEE RECORD AXD 
TO VACATE ORDER STAYING FURTii-ER PROCEEDINGS 

Kuykendall, Chairman, d e l i v e r e d  t h e  opinion of t h e  Commission. 

On A p r i l  29,  1963, t h e  Commission i s s u e d  an o r d e r  c l o s i n g  t h e  r e c o r d  

i n  t h i s  c a s e  on proof  of t i t l e .  On November 25,  1970, t h e  Commission 

i s s u e d  an  Order s t a y i n g  f u r t h e r  proceedings  pending t h e  outcome of  l e g i s l a -  
11 - 

t i o n  t h e n  b e f o r e  Congress.  The proposed l e g i s l a t i o n  w a s  never  enac ted  

and has n o t  been r e i n t r o d u c e d .  

On A p r i l  21, 1971, t h e  p l a i n t i f f  f i l e d  a motion t o  reopen t h e  

r e c o r d  on l i a b i l i t y  and t o  v a c a t e  t h e  o r d e r  s t a y i n g  f u r t h e r  p roceed ings .  

It appears  t h a t  p l a i n t i f f ' s  counsel  a t  t h e  time of t h e  1962 t i t l e  h e a r i n g  

h a s  s i n c e  died.  The p l a i n t i f f ,  through i t s  p r e s e n t  a t t o r n e y ,  o p e r a t i n g  

under  an a t t o r n e y  c o n t r a c t  d a t e d  February 10,  1371, and approved by t h e  

S e c r e t a r y  of t h e  I n t e r i o r ,  a l l e g e s  i n  support  of t h e  motion t o  reopen 

t h a t  t h e  o r i g i n a l  p e t i t i o n  f i l c d  i n  1951 charged t h a t  on December 4 ,  1893, 

1/ The proposed legislation socght  t h e  r e t u r n  of t h e  p r o p e r t y  i n  i s s u e  i n  - 
t h i s  c a s e ,  t o  t h e  Quechan I n d i s n s .  
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t h e  defendant and t h e  p l a i n t i f f  en te red  i n t o  an agreement whereby t h e  

p l a i n t i f f  Indians  agreed t o  accept  of t h e i r  Executive o r d e r  

r e s e r v a t i o n  lands i n  the  m o u n t  of f i v e  ac res  cf  i r r i g a b l e  land p e r  

person and t o  r s l i n q n i s h  t h e  reinainder of the  r e s e r v a t i o n  t o  t h e  

dc fendan t .  ?me p e t i t i o n  f u r z h t r  a l l e g e s  t h a t  the  1893 Agreement was 

wholly nugatory,  having been exacted wi thout  cons idera t ion ,  and under 

m i s r e p r e s e n t a t i o n ,  duress  and concealment of f a c t s  by t h e  de fendan t ;  

t h a t  t h e  agreement presented t o  Congress was a  forgery;  and t h a t  t h e  

defendant  f u r t h e r  u n i l a t e r a l l y  and m a t e r i a l l y  a l t e r e d  t h e  1893 Agreement 

by t h e  Acts of August 15,  1894 (23 S t a t .  286, 332),  and A p r i l  21, 1904 

(33 S t a t .  189, 224),  a s  amended by t h e  Act of March 3,  1911 (36 S t a t .  

1058, 1063). 

Pursuant  t o  a Ccmrmissicn o r d e r  of A p r i l  24, 1955, t h a t  c e r t a i n  

causes  o f  a c t i o n  i n  Docket No. 86 be  s t r i c k e n  therefrom and inc luded  

i n  Docket No. 320, t h e  p l a i n t i f f ' s  then  a t t o r n e y  amended t h e  p e t i t i o n  

i n  Docket No. 320 on June 24, 1958 t o  add a  f i f t h  cause  o f  a c t i o n  - 

premised on t h e  1893 Agreement being v a l i d  -- a l l e g i n g  t h a t  it was 

r a t i f i e d  by t h e  1894 Act -- and seek ing  damages f o r  non-performance by 

t h e  defendant .  P l a i n t i f f  s t a t e s  t h a t  dur ing  t h e  1962 l i a b i l i t y  h e a r i n g  

t h e  b u l k  of t h e  evidence Zemonstrating t h e  i n v a l i d i t y  of t h e  1893 Agree- 

ment was n o t  presented,  and t h a t  dur ing  t h e  o r a l  argument p l a i n t i f f ' s  f s m e r  

a t t o r n e y  abandoned t h e  i n v a l i d i t y  argument i n  favor  of a rgu ing  f o r  

damages flowing from defendan t ' s  breaches  of t h e  1893 Agreement. 

P l a i n t i f f  now seeks  t o  r e t u r n  t o  i t s  o r i g i n a l  p o s i t i o n ,  and con tends  

t h a t  w i t h o u t  a f u l l  p r e s e n t a t i o n  of evidence t h a t  the  1893 Agreement i s  
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i n v a l i d ,  p l a i n t i f f  i s  l e f t  i n  t h e  v u l n e r a b l e  p o s i t i o n  o f  hav ing  i t s  

a s s e r t i o n s  t o  t h e  c o n t r a r y  s u s t a i n e d ,  r e s u l t i n g  i n  t h e  l o s s  o f  i t s  

l and  " a s  t h e  r e s u l t  of a  whol ly  i n v a l i d  ag reemen t . "  

F l a i n t i f f  u r g e s  t h a t  t h i s  Comziss ion  d e c l a r e  t h e  1893 Agreement 

t o  be  i n v a l i d  and t h a t  p l a i n t i f f  h a s  r e t a i n e d  t i t l e  t o  i t s  l a n d .  

P l a i n t i f f  a r g u e s  t h a t  a u t h o r i t y  f o r  such  a c t i o n  i s  c o n t a i n e d  i n  

S e c t i o n  2 ,  C lause  (3)  of  t h e  I n d i a n  Cla ims Comnission Act  (25  U.S.C. 

070a) .  We d i s a g r e e .  S e c t i o n  2 ,  C l a u s e  (3 )  of t h e  I n d i a n  C l a i n s  

C o n ~ i s s i o n  Act g r a n t s  j u r i s d i c t i o n  t o  t h e  CommFssion t o  h e a r  and 

d e t e r n i n e  "c l a ims  which would r e s u l t  if t h e  t r e a t i e s ,  c o n t r a c t s ,  and 

ag reemen t s  between t h e  c l a i m a n t  and Lhe U n i t e d  S t a t e s  were  r e v i s e d  on 

t h e  ground of f r a u d ,  d u r e s s ,  u n c o n s c i o n ~ b l e  c o n s i d e r a t i o n ,  m u t u a l  o r  

u n i l a t e r a l  m i s t a k e ,  whether  of l a w  o r  f a c t ,  o r  any o t h e r  ground 

c o g n i z a b l e  by a  c o u r t  of e q u i t y . "  The Commission and t h e  c o u r t s  have  

d i s c l a i m e d  j u r i s d i c t i o n  ove r  t h e  v a l i d i t y  of  t r e a t i e s  between I n d i a n  
2 1 - 

t r i b e s  and t h e  Un i t ed  S t a t e s .  I n  Sac  and Fox T r i b e  v .  Un i t ed  S t a t e s  

t h e  Commission h e l d  t h a t  t h e  v a l i d i t y  o f  a p r o p e r l y  e x e c u t e d  t r e a t y  

is  n o t  open f o r  o r d i n a r y  j u d i c i a l  i n q u i r y  u n d e r  any  l a w  o r  s t a t u t e ,  

o r  as r e g a r d s  t h e  Commission unde r  t h e  I n d i a n  Cla ims Commission A c t ,  

t h a t  r a t i f i c a t i o n  i m p a r t s  l e g a l i t y  t o  a  t r e a t y ,  and t h a t  Congress  a l o n e  

h a s  a u t h o r i t y  t o  a b r o g a t e  o r  i n v a l i d a t e  a t r e a t y  i n  whole  o r  i n  p a r t .  

The c a s e  i s  i n  l i n e  w i t h  e a r l i e r  p r e c e d e n t s .  See  Un i t ed  S t a t e s  v .  

Minneso ta ,  270 U.S. 181 ,  201 (1926) ; Lone Wolf v .  B i t c h c o c k ,  187 U.S. 553,  

2 /  Docket  No. 83 ,  7  Znd. C 1 .  Corn.  675 ,  710-712 (1959) ,  a f f  'd on  o t h e r  - 
grounds ,  1 6 1  C t .  C 1 .  189 ,  1 9 8 ,  c e r t .  d e n i e d ,  375 U.S. 921  (1963) .  
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567-568 (1903);  Fellows v. Blacksmith,  1 9  How. 366, 372 (1856). The 

r a t i o n a l e  a p p l i e s  e q u a l l y  t o  t h e  r a t i f i e d  1893 Agreement. It fo l lows  t h a t  

t h e  Commission i s  wi thou t  a u t h o r i t y  t o  determine t h a t  t h e  1893 Agreement 

i s  i n v a l i d ,  and a t  most can determine monetary damages f o r  f r a u d ,  d u r e s s ,  

unconscionable  c o n s i d e r a t i o n ,  e t c .  i t  i s  c l e a r  t h a t  under the  c i rcumstances  

t h e  d e c l a r a t o r y  r e l i e f  which the  p l a i n t i f f  seeks  through p r e s e n t i n g  addi-  

t i o n a l  evidence of the  i n v a l i d i t y  of t h e  1893 Agreement cannot be  achieved 

3 / 
i n  t h i s  forum, However, a l though i t  would t h u s  be f u t i l e  t o  a l l o w  t h e  

p l a i n t i f f  t o  produce a d d i t i o n a l  evidence f o r  t h e  purpose sought i n  i t s  

pending motion,  i t  is  p o s s i b l e  t h a t  t h e  evidence would have some b e a r i n g  

on t h e  amount of monetary damages, i f  any ,  r ecoverab le .  

I n  seek ing  t o  reopen t h e  record it i s  incumbent upon t h e  p l a i n t i f f  

no t  on ly  t o  s e t  o u t  t h e  evidence t h a t  i t  s e e k s  t o  i n t r o d u c e ,  i n  o r d e r  t h a t  

t h e  Commission may judge t h e  s u f f i c i e n c y  t h e r e o f ,  b u t  t o  demonstra te  t h a t  

t h e  ev idence  is  m a t e r i a l  t o  t h e  i s s u e ,  is  n o t  merely cumulat ive ,  and t h a t  

i t  is  reasonab ly  probable  t h a t  a d i f f e r e n t  r e s u l t  w i l l  be reached i f  t h e  

ev idence  is  admi t t ed .  Combs v .  P e t e r s ,  23  W i s .  2d 629, 127 N.W. 2d 750, 

754 (1964); Re E a n e l l i ' s  E s t a t e ,  260 W i s .  192,  68 N.W. 2d 791, 802, 803 

(1955); Crouse v .  McVickar, 207 N.Y. 213, 100 N.E. 697, 698 (1912). The 

p l a i n t i f f  has  n o t  y e t  m e t  i t s  burden i n  t h i s  r e s p e c t ,  b u t  w i l l  be g iven  

a n  o p p o r t u n i t y  t o  d e s c r i b e  t h e  ev idence  i t  s e e k s  t o  i n t r o d u c e ,  and t o  

show i ts  m a t e r i a l i t y ,  i f  any, i n  r e s p e c t  t o  monetary damages. 

The de fendan t  argues  t h a t  t h e  p r o v i s i o n s  of 25 U.S.C. §70v, a s  

amended on A p r i l  10 ,  1967, by 570x7-1, s p e c i f y i n g  t h a t  t h e  Commission 

c a l e n d a r  a l l  c l a ims  f o r  t r i a l  p r i o r  t o  December 31,  1970, l e a v e s  t h e  
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Commission wi thou t  j u r i s d i c t i o n  t o  h e a r  any c a s e  no t  ca lendared  p r i o r  

t o  t h a t  d a t e .  The c o n t e n t i o n  i s  wi thou t  m e r i t .  The Commission h a s  

f u l l y  complied wi th  2 5  u . s . C .  $70v,  a s  mended .  I t  i s  w i t h i n  t h e  

d i s c r e t i o n  of the  Commission t o  reopen t h e  record  of pending c a s e s  a s  

warranted by t h e  f a c t s ,  i n  o r d e r  t h a t  t h e  purposes  of t h e  I n d i a n  Claims 

Commission Act ,  i n  e q u i t a b l y  s e t t l i n g  c a s e s ,  n o t  be thwar ted .  

The defendant  f u r t h e r  argues  t h a t  t h e  p l a i n t i f f ' s  motion should be 

denied because  t h e  p l a i n t i f f  h a s  had m p l e  o p p o r t u n i t y  t o  p r e s e n t  

a l l  r e l e v a n t  evidence,  and t h e  p a r t i e s 1  proposed f i n d i n g s  e x p l o r e  i n  

dep th  t h e  c i rcumstances  su r rounding  t h e  execu t ion  o f  t h e  1893 Agreement. 

Because of t h e  p e c u l i a r  c i rcumstances  of t h i s  c a s e ,  i n c l u d i n g  t h e  a l l e g e d  

d i f f e r e n c e s  o f  language and c u l t u r e  between t h e  p a r t i e s  a l l e g e d l y  

r e s u l t i n g  i n  l a c k  of cnmnlunication and unders tand ing ,  and due t o  t h e  

d e a t h  and replacement of ? l a i n t i f f ' s  counse l ,  i t  i s  our  o p i n i o n  t h a t  

t h e  p l a i n t i f f  should be o f f e r e d  an  o p p o r t u n i t y  t o  p r e s e n t  f u l l y  i t s  

c a s e .  An a p p r o p r i a t e  o rder  w i l l  b e  i s s u e d .  

Concurring: 

. - 
>-c.---- J LILLLL'  < 

3ohfi T. Vance, Commissioner 
I ; 

r c e ,  Commissioner 

Bran t ley  Blue,  




