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BEFORE THE INDIAN CLAIMS COMMISSION 

SWINOMISH TRIBAL COmmITY, ) 
) 

P l a i n t i f f ,  ) 
) 

v.  1 
1 

THE UKITED STATES OF AYERICA, 1 
1 

Defendant 1 

Docket No. 293 

Decided: June 25, 1971 

FINDINGS OF FACT 

Introductory Statement- 

This  c a s e  is  before t h e  Commission on completion of a r e v i e w  of 

t h e  case  by t h e  Commission's Inves t iga t ion  Division. The i n v e s t i g a t i o n  

was undertaken a t  the  order  of t h e  Commission, owing t o  p l a i n t i f f ' s  l ack  

of r e p r e s e n t a t i o n  by counsel,  and fol lowing a motion by de fendan t  t o  

dismiss  t h e  case  f o r  l ack  of prosecution. 

The c l a ims  of the  Swinomish Tr iba l  Community, p l a i n t i f f  i n  t h i s  case ,  

i n  paragraphs IV through X V I I I  o f  t h e  p e t i t i o n ,  a l leged a taking of lands  

held under o r i g i n a l  Indian t i t le .  Defendant a l legedly  took t h e  l ands  

by t h e  1855 Treaty of Point  E l l i o t t ,  12 S t a t .  927. However, c l a i m s  f o r  

t ak ing  of t h e  same lands have been presented by p e t i t i o n s  b e f o r e  t h e  

Indian  C l a i m s  Commission by s e v e r a l  o t h e r  t r i b a l  organiza t ions .  Since 

t h e  p l a i n t i f f  Indians were adequately represented i n  o ther  d o c k e t s  a s  t o  

t h e  t ak ing  of  these  lands,  the  claims i n  paragraphs IV through XVIII were 

s t r i c k e n  by t h e  Commission on May 19, 1955, i n  considerat ion o f  a motion 

by defef idant  and without ob jec t ion  by p l a i n t i f f  . 
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The remaining  s u b s t a n t i -  paragraph of p l a i n t i f f ' s  p e t i t i o n ,  p a r a g r a p h  

XIX, s t a t e s  a c la im based on a  l o s s  o f  r i g h t s  i n  the t r e a t y  r e s e r v a t i o n ,  

and was l e f t  s t a n d i a g .  The  c la im a l l e g e s  i n  e s sence  t h a t  t h e  r e s e r v a t i o n  

w s s  n o t  as e s t e n s i v e  as  ? l a i n t i f f  Gas l e d  t o  b e l i e v e  by r e p r e s e n t a t i o n s  

made on behalf of  d e f e n d a n t ,  wlth a  r e s u l t a n t  l o s s  of p r o p e r t y  and  f i s h i n g  

r i g h t s  with a t o t a l  c l 2 i c i e d  va lue  of  $6,003,000.  

The Commission ~ a k o s  t h e  foilow-ing f i n d i n g s  of f a c t ,  p e r t i n e n t  t o  

t h e  c l a i m  i n  paragraph XZX o f  p l a i n t i f f  'S p e t i t i o n :  

1. The Swinomisi-i T r i b a l  C c m ~ u n l t y  is a c o r p o r a t i o n  e s t a b l i s h e d  i n  

acco rd  w i r h  S e c t i o n  1 7  of  tile Indian R e a r g a n i z a t i o n  Act ,  25  U.S .C. $477 

( 1 9 6 4 ) ,  r e p r e s e n t i n g  t h e  I n d i a n s  on t h e  Swinomish R e s e r v a t i o n ,  on F i d a l g o  

I s l a n d  i n  Puget  Sound, i n  t h e  S t a t e  o f  Washington. 

2 .  The Swinonish Rese rva t ion  w a s  e s t a b l i s h e d  p u r s u a n t  t o  A r t i c l e  11 

of the  T r e a t y  of P o i n t  E l l i o t t  of 1 8 5 5 ,  12 S t a t .  927,  f o r  the u s e  of c e r t a i n  

of  t h e  t r i b e s  which were p a r t y  t o  t h e  t r e a t y .  The r e s e r v a t i o n  was s u b s e q u e n t l y  

e n l a r g e d  by t h e  Execu t ive  Order  of September  9 ,  1873, I K a p p l e r  925. T h e  

a d d i t i o n  was 59.73 a c r e s ,  and  the t o t a l  r e s e r v a t i o n  as e n l a r g e d  was 7 , 4 4 8 . 8  

a c r e s .  Duwaiiish I n d i a n s  v .  United S t a t e s ,  79 C t .  C1. 5 3 0 ,  549 ( 1 9 3 4 ) .  

3 .  Hear ings  i n  t h i s  case were h e l d  i n  S e a t t l e ,  W a s h i n g t o n ,  on ~ u n e  9 ,  

1952. By s t i p u l a t i o n  between the p a r t i e s ,  t h e  hea r ing  w a s  d i r e c t e d  t oward  

t h e  q u e s t i o n s  of t h 2  c a p a c i t y  of t h e  p ; ~ i ' ~ t i f f  t o  sue ,  a n d  o f  a b o r i g i n a l  

p o s s e s s i o n .  XoCkLng h a s  been  e n t e r e d  i c  t h e  record  by c o u n s e l  f o r  p l a i n t i f f  

s u b s e q u e n t  t o  the  1452  h e a r i n g .  
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On A p r i l  1 9 ,  1957, t h e  Bureau of I n d i a n  A f f a i r s  withdrew i t s  
&r 

c ondf t i o n a l  approva l  of t h e  a t t o r n e y  c o n t r a c t  between t h e  p l a i n t  i f f  and 

its counsel .  No subsequent c o n t r a c t  has been nego t ia ted  and a p p r o v e d  by 

t h e  Bureau o f  Ind ian  A f f a i r s .  Although t h e  t r i b e  has  c o n t i n u e d  t o  r e t a i n  

a t r i b a l  a t t o r n e y ,  i t  h a s  not been r e p r e s e n t e d  by a c la ims a t t o r n e y  s i n c e  

1957. 

4 .  It appear ing  t o  t h e  Commission t h a t  p l a i n t i f f  was w i t h o u t  l e g a l  

counsel  on A p r i l  2 2 ,  1970, the  c a s e  was r e f e r r e d  by t h e  Commission t o  

t h e  I n v e s t i g a t i o n  Div i s ion ,  i n  accordance w i t h  s e c t i o n  13(b) o f  t h e  Ind ian  

C l a i m s  Commission Act. An i n v e s t i g a t i v e  r e p o r t  was prepared for t h e  

Commission b y  D r .  Herbert  C. Tay lor ,  Jr. , P r o f e s s o r  of Anthropo logy ,  

Western Washington S t a t e  College,  Bellingham, Washington. D r .  T a y l o r  is 

a q u a l i f i e d  and experienced e t h n o l o g i s t  who h a s  appeared b e f o r e  t h i s  

Commission as a n  e x p e r t  wi tness  f o r  o t h e r  nor thwest  Ind ian  tribes i n  t h e  

p rosecu t ion  o f  t h e i r  c la ims.  See Chinook T r i b e  v. . un i t ed  S t a t e s  6 Ind. -- ---9 

C1.  Comm. 1 7 7  (1958), Chehalis  T r i b e  v. United Stat%, 7 Ind .  C1. Comm. 

301 (l956),  Tillamook T r i b e  v. United S t a t e s ,  3 Ind. C1. Corn. 526 (1955). 

H e  has  a l s o  appeared and t e s t i f i e d  as a n  e x p e r t  w i t n e s s  i n  b e h a l f  o f  o t h e r  

Ind ian  T r i b e s  i n  both t h e  s t a t e  and f e d e r a l  c o u r t s .  D r .  T a y l o r ,  a t  t h e  

r e q u e s t  of t h e  Commission's I n v e s t i g a t i o n  D i v i s i o n  conducted an e x t e n s i v e  

s e a r c h  i n  an e f f o r t  t o  uncover evidence t h a t  would support  t h e  p l a i n t i f f ' s  

c l a im h e r e i n .  H i s  r e p o r t  of March 6 ,  1971 ,  d i s c u s s e s  t h e  i d e n t i t y  and 

composit ion o f  t h e  Ind ians  of t h e  Swinornish T r i b a l  Community, and d e s c r i b e s  

h i s  sea rch  f o r  evidence bear ing on p l a i n t i f f ' s  c l a im t h a t  t h e  Swinomish 
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Reservat ion e s t a b l i s h e d  was s m a l l e r  than  t h a t  which was p romised  d u r i n g  

Lhe t r e a t y  n e g o t i a t i o n s ,  :his being t h e  on ly  claim remaining i n  the  c a s e .  

5 -  A t  p resen t  t h e r e  a r e  approximately  600 persons e n r o l l e d  i n  t h e  

Swinomish T r i b a l  Community. Ind ians  i n  t h e  Swinomish T r i b a l  Community 

a r e  c h i e f l y  from the K i k i a l l u s ,  t h e  Suquamish, the  Samish, t h e  Upper and  

Lower S k a g i t ,  and the  Swinomish T r i b e s .  No one t r i b e  p r e d o m i n a t e s .  

6. On February.  19 ,  1964, the  Swinomish Indian Sena te ,  t h e  govern ing  

body of t h e  T r i b a l  Community, passed unanimously "Reso lu t ion  No. 154" i n  

which t h e  Council  asked t h a t  t h e  c la ims under  Paragraph X I X  o f  p l a i n t i f f ' s  

p e t i t i o n  b? dropped, and t h a t  the  docket be  dismissed.  The t e x t  of t h e  

r e s o l u t i o n  is as fo l lows :  

RESOLUTION NO. 154 

A RESOLUTION of t h e  Swinomish I n d i a n  Senate  a u t h o r i z i n g  
t h e  Indian Claims Commission t o  d i s m i s s  claim of Swinomish 
S d i a n  T r i b a l  Community v s .  United S t a t e s  of America, Docket  
No. 293. 

WHEREAS t h e  Swinomish Ind ian  T r i b a l  Community f i l e d  i n  
Docket  No. 293, be fore  t h e  I n d i a n  Claims Commission of t h e  
U n i t e d  S t a t e s ,  a  claim a g a i n s t  t h e  Uni ted S t a t e s  s e t t i n g  f o r t h  
c l a i m s  t h a t  were a l s o  set f o r t h  by t h e  separa te  t r i b a l  
o r g a n i z a t i o n s  of the K i k i a l l u s ,  Swinomish, Samish, and S k a g i t ,  
a l s o  known a s  t h e  Lower Skagi t  o r  Whidbey I s land  S k a g i t ,  t r i b e s  
of  Ind ians  and t h e s e  c la ims  having h e r e t o f o r e  been s t r i c k e n  
by t h e  Indian C i a i m s  Commission a s  t h e  same were p r e s e n t e d  by 
the  s e p a r a t e  t r i b a l  o r g a n i z a t i o n s ,  and 

hqEREA.5 c k r e  rcza ined  only  t h e  c la im of t h e  Swinomish  
Ind ia r*  - - 2 - - - -  
- I L  A U ~ ,  Communlcy t h a t  t h e  bouadar ies  of t h e  Swinomish 
l n d i a n  Zeserva t ion  a s  e s t a b l i s h e d ,  enconpassed a lesser a r e a  
&hail t k ~ :  whici-A wzs r e p r e s z n t e d  a t   he time of the  T r e a t y ,  and 

WHEEAS i2:;~ime;- is unable t o  present  any e v i d e n c e  of 
represe;.:a;ions ,nCe ;a 5 e  effec:  i 5 a c  the a r e a  of t h e  
Reservaz ion  shoti iz h ive  been g r e a t e z ,  izG 
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IT MPEARING t h a t  i t  is no t  d e s i r a b l e  t o  p r e s s  t h e  
claim f u r t h e r  ; 

NOW, THEREFOP&, i t  is he reby  r e s o l v e d  by t h e  Sena te  o f  
t he  Swinomish I n d i a n  R e s e r v a t i o n ,  p u r s u a n t  t o  A r t i c l e  V I  , 
Sec t ion  l(f) of the  C o n s t i t u t F o n  and By-Lzws, t h a t  t h e  
Indian  C la ims  Comnission be r e q u e s t e d  t o  d i s m i s s  t he  c l a i m  
of t he  Swinomish I n d i a n  T r i b a l  C o m x n i t y  vs .  Ths United 
S t a t e s ,  Docket  No. 293. 

PASSED t h i s  l l t h  day o f  Feb rua ry ,  1964.  

ATTEST : 

/s /  L a u r a  Wilbur /s/  Dewey M i t c h e l l  
LAURA WILBUR DEWEY MITCHELL, C h a i r m a n  
S e c r e t a r y  Swinomish I n d i a n  S e n a t e  

The unde r s ignzd  Chairman and S e c r e t a r y  of t he  Swinomish  
I n d i a n  S e n a t e  hereby c e r t i f y  t h z t  a t  a r e e t i n g  of t h e  Swinornish  
Ind ian  S e n a t e  h e l d  a t  LaConner, Nasktington, on the l l t h  d a y  of  
F e b r u a r y ,  1904,  a t  which t i m e  a quorum was p r e s e n t ,  t h e  f o r e g o i n g  
RESOLUTION w a s  adopted  by a v o t e  of  s e v e n  ( 7 )  f o r  and ze ro  (0) 
a g a i n s t  , 

/ s /  Dewey M i t c h e l l  
DZhEY KITCHELL , Cha i m a n  

/ s /  Laura  Wilbur 
LAUM WILBUR, S e c r e t a r y  

SWINOMISH I N D I A N  SENATE 

The Bureau of Indian Af fa i r s  refused t o  approve p l a i n t i f f ' s  r e s o l u t i o n ,  

as adopted, because t h e  Swinomish Tr iba l  Community was w i t h o u t  a  c laims 

counsel. The reso lu t ion  was n o t  brought t o  t h e  a t t e n t i o n  of t h e  Indian 

Claims Corn i s s f  on. 

7.  Consis ten t  with the r e c i t a l  of t h e  p l a i n t i f f ' s  r e s o l u t i o n  

no evidence has  been discovered t o  support  t h e  a l l e g a t i o n  that more land 

was promised by defendant fo r  t h e  Swinomish Reservation t h a n  was i n  f a c t  
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Given.  A r t i c l e  I1 of t h e  T r e a t y  of P o i n t  E l l i o t t  of 1855, S u p r a ,  s imp ly  

d e s c r i b e s  t h e  l and  2s " the  p e n i n s u l a  a t  t h e  s o u t h e a s t e r n  end of P e r r y ' s  

f F i d a l g o ]  I s l ~ n d . "  D r .  Taylor  t h a t  hLs i n v e s t i g a t i o n  was u n a b l e  

t o  e s t a b l i s h ,  e i t h e r  t h rough  e t h n o g r a p h i c  i n f o r m a t i o n  o r  t h r o u g h  a s e a r c h  

o f  t h e  h i s t o r i c a l  r e c o r d s ,  t h a t  t he  d e f e n d a n t  made any p r o m i s e s  f o r  a  

l a r g e r  r e s e r v a t i o n  t h a n  t h a t  which  was a c t u a l l y  c rea t ed .  D r .  T a y l o r  

i n t e r v i e w e d  s e v e r a l  of t h e  o l d e r  and more knowledgeable members o f  t h e  

Swinomish T r i b a l  Community, and  s e a r c h e d  u n s u c c e s s f u l l y  f o r  d o c u m e n t a r y  

e v i d e n c e  i n  s u p p o r t  of t h e  c l a i m  i n  t h e  E v e r e t t  o f f i c e  of t h e  B u r e a u  of  

I n d i a n  A f f z i r s ,  t h e  U n i v e r s i t y  of  Washington l i b r a r y  and t h e  N a t i o n a l  

Arch ives .  

a .  I n  c o n c l u s i o n ,  t h e  Commission h a s  de t e rmined ,  on t h e  basis of 

t h e  e x t e n s i v e  review u n d e r t a k e n  through t h e  I n v e s t i g a t i o n  D i v i s i o n  of t h e  

Commission, t h a t  t h e r e  is no e v i d e n c e  t o  s u p p o r t  t he  r e m a i n i n g  claim i n  

Docket  NO.  293,  and t h a t  t h e r e f o r e  s a i d  c l a i m  shou ld  be d i s m i s s e d  w i t h  

p r e j u d i c e  . 




