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EFFORE THE: I P X I I A N  CLAIMS COMMISSION 

S I M O N  PLK.LUQOK, OX RELATION OF 
THE COi.,TITZ TRIBE OF Ii\SDIAhlS, ) 

) 
F l a i n t i f f ,  1 

1 
v .  ) Docket No. 218 

J 
THE UNITED STATES OF AMERICA, ) 

) 
Defendant. ) 

Decided: J u n e  23, 1 9 7 1  

MNDXENTS TO ANE ADDITIONAL, FINDINGS OF FACT 

The Commission makes t h e  fol lowing amendments t o  t h e  f i n d i n g s  of 

f a c t  numbered 1 t o  1 6 ,  inclusi- ,re,  made h e r e t o f o r e  on t h e  2 5 t h  day of 

June 1969 (21 Ind. C 1 .  Corn. 143,  152) :  

The language i n  Finding 1 4  beginning w i t h  t h e  words "In 1857,  

S p e c i a l  I n d i a n  Agent Ford, w e s t e r n  D i s t r i c t  o f  Washington T e r r i t o r y  

1 t . . , o n  page 169 o f  Volume 21 o f  the o p i n i o n s  o f  t h i s  Commission, 

and c o n t i n u i n g  t o  t h e  end o f  t h a t  f i n d i n g  i s  s t r i c k e n .  

In  Finding 15, t h e  words,  " a t  t h e  t ime o f  t h e  unexecuted t r e a t y  

of March 3, 1855," a r e  s t r i c k e n  and i n  l i e u  t h e r e o f  a r e  s u b s t i t u t e d  

I1 a t  t h e  t i m e  i t  was deprived o f  i t s  l a n d s  ." Finding 15 is r e d e s i g n a t e d  

as F i n d i n g  20. 

I n  Finding 16 t h e  words, "p r io r  t o  t h e  1855 taking," a r e  s t r i c k e n .  

Finding 16 i s  redesignated as Finding 21. 

Tine Commission makes t h e  fo l lowing  f i n d i n g s  of f a c t  w h i c h  a r e  

supp lementa l  t o  t h e  f ind ings  entered h e r e i n  o n  t h e  25th day of June 1969.  

15. On Ju ly  1 7 ,  1855, subsequent t o  t h e  a b o r t i v e  t r e a t y  c o u n c i l ,  

Governor Stevens r e p o r t e d  t o  Corrrmissioner o f  I n d i a n  A f f a i r s  George 
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I n  t h e i r  annual  r e p o r t s  f o r  1557, two a g e n t s  recommended t o  

J. 14. Kesmlrh, t n e  newly a?poilxted S u p e r i n t e n d e n t  for  Oregon a n d  

I..?ashington, :hat t h e  Chehalis  and Cowli ts  be t r e a t e d  w i t h .  PI. T .  Siminons, 

a g e n t  fo r  t h e  Puget  Sound D i s t r i c t ,  r e p o r t e d  t h a t  these  I n d i a n s  were  

q u i t e  uneasy over  not having been d e a l t  w i t h .  Simmons s t a t e d  t h a t  he 

cons idered  i t  t o  be "an impera t ive  n e c e s s i t y "  t h a t  these  t r i b e s  b e  

s e t t l e d  w i t h .  Agent Ford repor ted  t h a t  t h e  Cowli tz  and C h e h a l i s  were 

be ing  d r i v e n  o f f  t h e i r  lands  by whi te  s e t t l e r s .  He s t a t e d  that o n l y  

h i s  r e p e a t e d  promise t h a t  the  Government would soon d e a l  w i t h  them had 

k e p t  t h e s e  I n d i a n s  peacefu l .  Ford a l s o  made i t  c l e a r  t h a t  h e  c o n s i d e r e d  

a  t r e a t y  w i t h  t h e s e  I n d i a n s  t o  be  impera t ive .  

I n  h i s  annua l  r e p o r t  for  1859, Super in tenden t  of I n d i a n  A £  f a i r s  

Edward R. Geary recommended t h a t  t r e a t i e s  be  en te red  i n t o  w i t h  t h e  r e -  

maining n o n - t r e a t y  I n d i a n s  i n  Oregon and Washington. He s u g g e s t e d  t h a t  

t h e  Cowl i t z  and Upper Chehal is  Tr ibes  b e  moved onto  t h e  r e s e r v a t i o n  

a l r e a d y  occup ied  by t h e  t r i b e s  p a r t y  to t h e  T r e a t y  o f  M e d i c i n e  Creek 

o f  December 26, 1854 (10 S t a t .  1132). i n  1861,  Indian Agent  W. B. 

Gosne l l  r e p o r t e d  t h a t  t h e  Upper Chehal is  and t h e  Cowlitz s t i l l  wished 

t o  t r e a t  w i t h  t h e  Uni ted S t a t e s .  He  s t a t e d  t h a t  a  t r a c t  of  l a n d  a t  t h e  

c o n f l u e n c e  of t h e  Cheha l i s  and Black R i v e r s  had  been s e l e c t e d  as a 

p o s s i b l e  r e s e r v a t i o n  f o r  t h e s e  two t r i b e s .  Commissioner of I n d i a n  

A f f a i r s ,  Wi l l i am P.  Dole,  i n  h i s  1861 Annual Report i n d i c a t e d  t h a t  t h e  

Cowlitz a n d  Upper Cheha l i s  were  now w i l l i n g  t o  come under  the  p r o t e c t i o n  

of the  U n i t e d  S t a t e s  and s t a t e d  t h a t  t h e  Chehal is -Black R i v e r  t r a c t  was 

a s u i t a b l e  r e s e r v a t i o n  f o r  t h e s e  two t r i b e s .  
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t h i s  r e q u e s t  was approvc:rI. E'urt'ilermore, an cxam<nation by the Com- 

m i s s i o n ' s  Investigation bi.vision o f  t h e  rzcords  of t h e  O f f i c e  of I n d i a n  

A f f a i r s  i n  t h e  Il 'ational krciiives iltriicatcd t h a t  Super intendent  H a l e ' s  

r equcs  t was n e i t h e r  fcl.;.ir, L i;. approl.rcd nor  r e  j ec tea.  I n  h i s  a n n u a l  

r e p o r t  f o r  1863, Supcriiltclncit:nt tiillc statec! tha t  d e s p i t e  h i s  lack of 

i n s t r u c t i o n s  he had slrcs:!>- ~noxred r h e  Ci1ehali.s Indians  t o  the "reser- 

v a t i o n "  a t  t h e  mouth 0 2  5 i2ck  \!.iver. In 1864 t h i s  aceion of S u p e r i n -  

t enden t  Hale w a s  conf i l7cd whca s t  the r e q u e s t  of Commissioner of 

l n d i a n  A f f a i r s  D o l e ,  ;;.:+ ~.z i re :ar ) -  0 2  the  I ~ c e r i o r  approved t h e  p u r c h a s e  
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o f  t h e  t r a c t  o f  land a t  t h e  mouth o f  t h e  Elack River as  a r e s e r v a t i o n  

f o r  t h e  Cheha l i s .  

Ln h i s  annual r e p o r t  f o r  1857, S u p e r i n t e n d e n t  of I n d i a n  A f f a i r s  

T. J. McKenny reminded t h e  C o m i s s i o n e r  t h a t  t h e  C'nehalis, C o w l i t z ,  

Chinooks, and Shoalwater  Bay I n d i a n s  were  s t i l l  no t  p a r t i e s  t o  a  

t r e a t y .  The r e p o r t  i n d i c a t e s  t h a t  t h e  l ands  o f  these  t r i b e s  h a d  

a l r e a d y  been taken f o r  s e t t l e m e n t .  PlcKenny concluded, 

S i n c e  t h e  g o v e r n ~ e n t  seems a d v e r s e  t o  inc reas  i n g  
the number o f  r e s e r v a t i o n s .  . . I would t h e r e f o r e  
recommend t h e  e n l a r g i n g  o f  the Cheha l i s  and the  con- 
c e n t r a t i o n  o f  a l l  these  t r i b e s  t h e r e o n ,  no twi ths tand ing  
t h e i r  g r e a t  a v e r s i o n  t o  l eav ing  t h e i r  homes and burying-  
grounds o f  t h e i r  a n c e s t o r s .  (PI. Ex. 76: Report of t h e  
S e c r e t a r y  o f  t h e  I n t e r i o r  32  (1867)) .  

I n  h i s  1868 r e p o r t  McKenny i c d i c a t e d  t h a t  h e  had  c a l l e d  a l l  of t h e  

non- t rea ty  t r i b e s  t o  t h e  Cheha l i s  R e s e r v a t i o n  f o r  the  p u r p o s e  o f  

d i s t r i b u t i n g  p r e s e n t s ,  Although the  Cowli tz  d i d  a r r i v e  a t  the reser- 

v a t i o n ,  t h e y  re fused  t o  a c c e p t  any goods o r  p r o v i s i o n s  from the 

government f o r  f e a r  t h a t  such accep tance  would be i n t e r p r e t e d  as a  

s u r r e n d e r  o f  t h e i r  l a n d s .  The Cowlitz i n s i s t e d  t h a t  they w o u l d  a c c e p t  

nothing f r o m  t h e  Uni ted S t a t e s  u n t i l  t h e y  were  given a  r e s e r v a t i o n  on 

t h e i r  a n c e s t r a l  l a n d s .  

I n  the annual r e p o r t  f o r  1872 of Super in tenden t  R .  H. M i l r o y  

t h e r e  i s  a review of t h e  s t a t u s  of t h e  Cheha l i s  Reserva t ion .  Mi l roy  

i n d i c a t e d  t h a t  t h i s  r e s e r v a t i o n  was s e t  a s i d e  f o r  the  n o n - t r e a t y  I n d i a n s  

of Southwest  Washington among which h e  l i s t s  t h e  Cowlitz. The r e p o r t  

i n d i c a t e s  t h a t  t h e s e  t r i b e s  once  c o n t r o l l e d  more than two m i l l i o n  a c r e s  

of land w h i c h  t h e  government took "without  t r e a t y ,  p u r c h a s e ,  o r  c o n t r a c t ,  
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o r  r i g h t  of any k i n d ,  save t h a t  which i s  governed by might." - E X .  

8 3 :  Report of t h e  S e c r e t a r y  of t h e  I n t e r i o r  719 (1872). Af te r  s e v e r a l  

y e a r s  o f  p r o t e s t  by the  t r i b e s ,  t h e  repor t  cont inues ,  the  then S u p e r -  

i n t e n d e n t  Geary s e t  a s i d e  t h e  Black River t r a c t  f o r  t h e i r  j o i n t  u s e  

and possess ion .  Flilroy s t a t e d  t h a t  the  Cowlitz had never r e c o g n i z e d  

t h e  Chehal is  i i e s e r v z ~ i o n  as their home and had refused t o  move o n t o  i t .  

1 6 .  By Act of September 27, 1850, t h e  Congress c r e a t e d  t h e  o f f i c e  

o f  Surveyor General  i o r  t;lc. T e r r i t o r y  o f  Orcgon, 9 S t a t .  496. I n  

Sec t ion  3 of t h i s  Ac;, Surv2yor General wtis i n s t r u c t e d  as f o l l o w s :  

"he s h a l l  a l s o  cause  5s 'nc s g r . ~ f y e d ,  i n  to-mships and s e c t i o n s ,  i n  t h e  

u s u a l  manner, and i n  accordance w i t h  t h e  laws of t h e  United S t a t e s  

which may be i n  f o r c e ,  t h e  d i s t r i c t  of coun t ry  l y i n g  between t h e  summit 

of  t h e  Cascade Mountains and the  P a c i f i c  Ocean, and south  and n o r t h  o f  

t h e  Columbia River." z. a t  497. The l a n d s  of t h e  Cowlitz T r i b e  were  

l o c a t e d  w i t h i n  t h i s  t i i s t i - i c t .  Surveyicg i n  Oregon T e r r i t o r y  b e g a n  soon 

a f t e r  t h e  p a s s a g e  o f  chc Act and t h e  e a r l i e s t  surveys  on Cowl i t z  l a n d s  

occurred i n  1853. O f  t h e  94 f u l l  o r  p a r t i a l  tokmships i n  t he  C o w l i t z  

a b o r i g i n a l  l a n d s ,  two had t h e i r  f i r s t  survey i n  1853, two i n  1854, two 

i n  1855, two i n  1856, t i ~ o  i n  1857, th ree  i n  1858, and f o u r  i n  1 8 5 9 .  NO 

f u r t h e r  s u r v e y i n g  was  done before  1868. Tine 1850 Act a l s o  p r o v i d e d  f o r  t h e  

dona t ion  of l a n d  by rri~e United S t a t e s  t o  qualified persons  who were 

o r  would become s e t t l e d  i n  Oregon T e r r i t o r y .  

S e c t i o n  7 o f  t h e  Act of February 14, 1853, p rov ides ,  

T h a t  from and a f t e r  the f i r s t  of A p r i l ,  e igh teen  hundred  
and f i f t y - f i v e ,  a l l  pub l ic  l m d s  w i t h i n  the  l i m i t s  of t h e  
townsh ips  su rveyc i  o r  t o  be surveyed i n  s a i d  [Oregon] Terri- 
t o r y ,  w e s t  of t h e  2 s c a d e  mountains, which s h a l l  no t  have 
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been claimed under t h e  p r o v i s i o n s  o f  t h e  f o u r t h  and 
f i f t h  s e c t i o n s  of t h e  A c t  of which t h i s  is amendatory, 
o r  reserved f o r  p u b l i c  uses by law,  or o r d e r  of t h e  
Pres iden t ,  and excep t ing  also m i n e r a l  l a n d s ,  s h a l l  
be s u b j e c t  t o  p u b l i c  sale and p r i v a t e  e n t r y  as 
other  p u b l i c  l a n d s  of t h e  United S t a t e s .  (10 S t a t .  
158, 159) 

The lands of t h e  Cowli tz  T r i b e  were l o c a t e d  w i t h i n  the  a r e a  c o v e r e d  

by t h i s  Act. 

On March 2 ,  1553, Congress ~ a s s e d  a n  Act e s t a b l i s h i n g  the 

government of t h e  T e r r i t o r y  of Washington. S e c t i o n  12 of t h i s  a c t  

provided t h a t  a l l  a p p l i c a b l e  l e g i s l a t i o n  which had been e n a c t e d  w i t h  

r e s p e c t  t o  t h e  T e r r i t o r y  of Oregon would con t inue  i n  f o r c e  i n  t h e  

T e r r i t o r y  of Washington. 

1 7 .  On March 20, 1863, a proclamat ion was issued under t h e  

s i g n a t u r e  of P r e s i d e n t  L inco ln  which d i r e c t e d  t h a t  c e r t a i n  p u b l i c  

l a n d s  i n  Washington T e r r i t o r y  b e  so ld .  Commission Ex. I: N a t i o n a l  

Archives;  General  Land O f f i c e ,  Record Group N o .  49, S a l e s  of Land,  

March 22, 1849-May 11, 1869, Proclamat ion No. 693. Some of  the 

townships which were t o  be a d v e r t i s e d  f o r  s a l e  were w i t h i n  the 

l a n d s  of t h e  Cowlitz T r i b e .  S p e c i f i c a l l y ,  a l l  o r  p a r t  of the 

fo l lowing  townships were  t o  b e  o f fe red  f o r  s a l e :  Townships 8 and 13 

North ,  Range 3 West; Townships 7,  8 ,  9 ,  10 ,  11, 1 2 ,  1 3  and 1 4  N o r t h ,  

Range 2 West; Townships 7 ,  9 ,  1 0 ,  11, 1 2  and 1 3  North, Range 1 
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l o c a t e d  w i t h i n  C o w l i t z  l a n d s  which had been  surveyed a s  of  t h e  d a t e  

of t h e  p r o c l a m a t i o n  were o f f e r e d  f o r  s a l e  by t!?e 

18. I n  t h e  a p p r o p r i a t i o n s  a c t  f o r  t h e  O f f i c e  of I n d i a n  A f f a i r s  

f o r  F i s c a l  Year 1862,  Congress a p p r o p r i a t e d  $50,000 " f f  ] o r  d e f r a y i n g  

t h e  expenses  o f  t h e  removal and s u b s i s t e n c e  o f  I n d i a n s  i n  Oregon a n d  

Washington T e r r i t o r y ,  (no t  p a r t i e s  t o  any t r e a t y , )  and f o r  pay o f  

n e c e s s a r y  employees ."  Act .of  March 2 ,  1 8 6 1  (12 S t a t .  221, 2 3 7 ) -  

I d e n t i c a l  a p p r o p r i a t i o n s  appeared i n  t h e  a c t s  f o r  F i s c a l  Year 1 8 6 3  

(12 S t a t .  512 ,  528),  F i s c a l  Year 1864 (12 S t a t .  774, m ) ,  F i s c a l  

Year 1865 ( 1 3  S t a t .  161, 1 7 9 ) ,  F i s c a l  Year 1866 (13 S t a t .  541, 5581, 

F i s c a l  Year 1 8 6 7  (14 S t a t .  255, 2 7 9 ) ,  and F i s c a l  Year 1868 (14 S t a t .  

492,  513-14). I n  t h e  a c t  f o r  F i s c a l  Year  1869  t h e  a p p r o p r i a t i o n  

was reduced t o  $20,000 (15 S t a t .  198 ,  221) ,  and i n  t h e  a c t  f o r  Fiscal 

Year  1870 s e p a r a t e  a p p r o p r i a t i o n s  were  made f o r  t h e  Washington a n d  

Oregon S u p e r i n t e n d e n c i e s  (16 S t a t .  13 ,  37).  Beginning w i t h  the a c t  

f o r  F i s c z l  Y e a r  1871,  s e p a r a t e  a p p r o p r i a t i o n s  were n o t  made f o r  

r emova l  and s u b s i s t e n c e  expenses ,  b u t  r a t h e r  a l l  funds  were included 

i n  a s i n g l e  a p p r o p r i a t i o n  f o r  t h e  g e n e r a l  expenses  o f  t h e  w a s h i n g t o n '  

S u p e r i n t e n d e n c y  (16 S t a t .  335, 357-58). 

19 .  The Uni ted  S t a t e s  neve r  execu ted  a  t r e a t y  o r  a g r e e m e n t  

o f  c e s s i o n  w i t h  t h e  Cowli tz  T r i b e .  F o l l o w i n g  t h e  P r e s i d e n t i a l  

P r o c l a m a t i o n  o f  March 20, 1863,  t h e  Un i t ed  S t a t e s  e x e r c i s e d  s u f f i c i e n t  
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dominion and c o n t r o l  ove r  t h e  l a n d s  of  t h e  C o w l i t z  T r ibe  SO a s  t o  

i z p r i v e  the  p l a i n t i f f  of i t s  a b o r i g i n a l  I n d i a n  t i t l e  w i thou t  its 

c q n s e n t  and w i t h o u t  t he  p a p e n t  of a n y  c o n s i d e r a t i o n  t h e r e f o r .  

Bran t ley  Blue, 




