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OPINION ON REHEARING 

Kuykendall , =.aiman, d e l i v e r e d  the  o p i n i o n  o f  the Commission. 

The Commission i s  faced with a motion a r i s i n g  out  of i t s  o p i n i o n ,  

f i n d i n g s  of f a c t ,  and i n t e r l o c u t o r y  order  ' t e r e d  h e r e i n  on June 25,  1969 "t 
\ (21  Ind.  C 1 .  C m .  143) .  I n  t h a t  decisi0.n t h e  Commission folind that t h e  

Cowli tz  I n d i a n s  h a d  a b o r i g i n a l  t i t l e  t o  a  t r a c t  o f  land i n  s o u t h w e s t e r n  

Washington. T h e  Commission f u r t h e r  found t h a t  t h e  defendant had d e p r i v e d  t h e  

Cowli tz  T r i b e  of i t s  a b o r i g i n a l  t i t l e  on March 3 ,  1855, by t h e r e a f t e r  d e a l i n g  

w i t h  t h e  t r i b e ' s  l a n d s  a s  publ ic  l ands .  P l a i n t i f f  has  moved f o r  a r e h e a r i n g  

r e q u e s t i n g  t h a t  t h e  C o m i s s i o n  r e c o n s i d e r  i t s  Finding 14, e n t e r e d  J u n e  

25, 1959, a s  t o  t h e  manner and d a t e  of t a k i n g  of t h e  a b o r i g i n a l  l a n d s  o f  

t h e  Cowlitz Tribe, and t h a t  the Commission make a p p r o p r i a t e  amendments t o  
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Finding 14 and the o t h e r  f i n d i n g s  which r e l a t e  t o  t h e  same issue.  The 

p l a i n t i f f  i n  i;s n o t i o n  a l leged t h a t  the Cowli tz  lands  were t a k e n  under  

d i f f e r e n t  c i rcumstances  and a t  d i f f e r e n t  t imes  than i t  had u r g e d  p r i o r  

t o  our  d e c i s i o n  of  June 2 5 ,  1969. Accordingly, by order  of December 10,  

1 9 6 9 ,  the  Commission granted s  mot ion f o r  rehear ing  f o r  t h e  

purpose of r e c e i v i n g  a d d i t i o n a l  evidence r e l a t i n g  t o  the  manner  and d a t e  

of taking o f  t h e  Cowlitz a b o r i g i n a l  lands .  For t h e  reasons s t a t e d  beldw, 

we now hold  t h a t  t h e  United S t a t e s  depr ived t h e  Cowlitz T r i b e  of i t s  

a b o r i g i n a l  t i t l e  on March 20,  1863. 

I n  i ts  o r i g i n a l  proposed f ind ings  o f  f a c t  and b r i e f ,  f i l e d  h e r e i n  on 

June 1, 1967,  p l a i n t i f f  contended t h a t  C o w l i t z  t i t l e  had been e x t i n g u i s h e d  

on t h r e e  s e p a r a t e  d a t e s :  (1) February 20,  1893, on which d a t e  a p o r t i o n  

o f  Cowlitz l a n d  was h c o r p o r a t e d  i n  the  P a c i f i c  Fores t  Reserve  by 

proc lamat ion  of t h e  P r e s i d e n t ;  ( 2 )  February 22,  1897, on w h i c h  d a t e  an 

a d d i t i o n a l  p o r t i o n  of Cowlitz l a n d  was p l a c e d  i n  t h e  R a i n i e r  F o r e s t  Reserve  

by p roc lamat ion  of t h e  P r e s i d e n t ;  and (3)  January  3,  1900, o n  w h i c h  d a t e  

t h e  Northern P a c i f i c  Rai l road s o l d  t o  t h e  Weyerhaeuser Timber  Company 

l a n d s  g r a n t e d  t o  i t  by the defendant i n  1864 and 1870. D e f e n d a n t ,  on 

t h e  o t h e r  hand, argued t h a t  Cowlitz t i t l e  had been e x t i n g u i s h e d  on  J a n u a r y  

1, 1855, a d a t e  approximately midway between t h e  d a t e s  o f  e x e c u t i o n  of t h e  

Trea ty  o f  Medicine Creek (December 26,  1854)  and t h e  T r e a t y  of P o i n t  

E l l i o t t  (January 22,  1855).  Defendant contended t h a t  by t h a t  d a t e  t h e  

Cowlitz way of l i f e  was s u f f i c i e n t l y  d i s r u p t e d  s o  as t o  c o n s t i t u t e  a 

taking.  Faced wi th  t h e s e  two c o n t e n t i o n s  and t h e  l i m i t e d  amount of e v i d e n c e  

then i n  t h e  record r e l a t i n g  t o  t h e  d a t e  and manner of t a k i n g ,  t h e  
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Commission found t h a t  Cowlit= t i t l e  had been e x t i n g u i s h e d  on Yarch 3 ,  

1855, on which d a t e  unsuccessful t r e a t y  n e g o t i a t i o n s  between t h e  C o w l i t z  

T r i b e  and r e p r e s e n t a t i v e s  of t h e  United Stapes  were t e m i n a t e d .  I n  s o  

r u l i n g  we r e l i e d  p r i m a r i l y  on rhe ho ld ings  i n  i r p ~ e r  Chehalis  Tr ibe  v. 

United S tapes ,  8 I n d .  C l .  C-. 436 ( 1 9 6 0 ) ,  and i n  Nooksack Tr ibe  of 

I n d i a n s  v. United S t a t e s ,  3 Ind.  e l .  Corn. 479 (1955),  a f f ' d ,  162 Ct. 

C 1 .  712 (1963),  c e r t .  denied,  375 U.S. 993 (1964). 

I n  i t s  motion and b r i e f  f i l e d  i n  suppor t  t h e r e o f  p l a i n t i f f  c o n t e n d e d  

t h a t  t h e  C m i s s i o n  had f a i l e d  co make arty e v i d e n t i a r y  f ind ings  t o  s u p p o r t  

i t s  conc lus ion  t h a t  a f t e r  Yarch 3,  1855, t h e  uni ted  S t a t e s  t r e a t e d  C o w l i t z  

l and  a s  p u b l i c  l a n d .  P l a i n t i f f  argued t h a t  t h e  Co=Fssion's s o l e  i n d i c a t i o n  

a s  t o  t h e  n a t u r e  o f  t h i s  t r ea tment  -- "The l a n d s  were surveyed and much 

of t h e  a r e a  was s e t t l e d . "  ( 2 1  Ind. C l .  C m .  at  151) -- was u n s u p p o r t e d  

by any evidence i n  t h e  r e c o r d .  Furthermore, p l a i n t i f f  argued t h a t  e v e n  

i f  t h e r e  were e v i d e n c e  o f  surveying and s e t t l e m e n t ,  such a c t i v i t i e s  a l o n e  

would be i n s u f f i c i e n t  t o  c o n s t i c u t e  an ext inguishment  of Ind ian  t i t l e .  I n  

accordance with the C o m i s s i o n ' s  o r d e r  g r a n t i n g  t h e  motion f o r  r e h e a r i n g ,  

p l a i n t i f f  s u b m i t t e d  twenty-s ix  a d d i t i o n a l  e  h i b i t s  which were a d m i t t e d  i n t o  

evidence.  In  its proposed f i n d i n g s  o f  f a c t  an b r i e f  on d a t e s  o f  t a k i n g ,  \ 
p l a i n t i f f  argued f o r  f i v e  s e p a r a t e  d a t e s  of t a k i n g  as follows: (1) February  

22, 1889, f o r  35,934.22 a c r e s  i n  s e c t i o n s  16 and  36 of each t o w n s h i p  

g r a n t e d  t o  the S t a t e  of Washington by Act of Congress of t h a t  d a t e ;  (2) 

February 20,  1 8 9 3 ,  f o r  209,942.77 a c r e s  i n c l u d e d  i n  a f o r e s t  r e s e r v e  by 

P r e s i d e n t i a l  p r o c l a m a t i o n  of  t h a t  d a t e ;  (3) February  22, 1897, 
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[or 226,015.02 a c r e s  p;ncctd i n  a f o r e s t  r e s e r v e  by F r e s i d e n t i a l  p r o c l a -  

 ati ion of t h a t  d a t e ;  ( b )  blarch 2 ,  1907, f o r  L23,805 acres   laced i n  a  

f o r e s t  rtserve by P r q s i i i e n t i a i  p r j c i m a t i o n  of that: d a t e ;  and ( 5 )  May 

13, 1895, t h e  averake <late of cak tng  fo r  t h e  remaining l , l Z 4 , 5 0 1 . 6 9  

a c r e s  whicn were takeil over  many y e a r s  by t h e  issuance of p a t e n t s  t o  

e n t r y n e n ,  s e l e c t i o n  of 12-nc:;: bq- t h e  Snate o f  Washington, and b y  Government 

- 7  approval  of l a n d s  s e i c c z c d  5:; r 2 ; ~ r o s L s .  

An examina t ian  sf :il- 3:.i,2,2;:~~- nc8q i n  t h e  record l eads  t h e  Conmission 

t o  conclude r h Z t  C 0 7 ; l i t z  c i t i e  :;,s no: ex t ingu ished  on Narch 3 ,  1 8 5 5 ,  a s  

. .. - - .  p r e v i o u s l y  de:e;min,-,j. ipc:-;. i p  i r l s u ; ~ - ~ c i ~ a t  evidence t o  c o n c l u d e  t h a t  

a f t e r  t h a t  d a t e  t h e  :Jni!:c-r! S t s i ~ z s  a;?rctpriated CowLitz land t o  i t s  own 

u s e .  R a t h e r ,  t h e  c L ~ i d ~ i : . : e  ir,dic,~:cs i h ~ i  t h e  Government's a c t i v i t i e s  

i r l  Cewli tz  t e r r i t > r y  ani; i:s rk;aLtonship w i t h  the Cowlitz T r i b e  w e r e  

n o t  s i g n i f i c a n t l y  azf2cre. i  i,:~ :CS f a i l u r e  t o  o b t a i n  a formal c e s s i o n  

o f  Cowlitz l ands  ifi ;&rc:i 1355. 

By t h e  Act o f  Septcnber 2 7 ,  1553 (9 S t a t .  4 4 6 ) ,  Congress c r e a t e d  t h e  

o f f i c e  of Surveyor  G:.ne;.;i o f  Orz2nn T e r r i t o r y  and d i r e c t e d  h i m  t o  s u r v e y  

t h e  l a n d s  l o c a t e d  west or' ti12 Cascade F l ~ u n t a i n s .  I n  1850 all o f  t h e  l a n d s  

w e s t  of t h e  Cascades werc s t i l l  1r;dian lands. Congress bad e x p r e s s e d  

i t s  i n t e n t  i n  t h e  Act of  . k z e  5, L850 (9 S t a t .  4 3 7 ) ,  t h a t  t h e  c l a i m s  t o  

l a n d  o f  all t r i b e s  v e s t  of the Cascade Mountains should he  e x t i n g u i s h e d  

by t r e a t y .  Since the  Act c ~ e a t i n g  t h e  o f f i c e  o f  Surveyor General d i d  

n o t  s t a t e  t h a t  sui-vcying a h o u i d  be delayed u n t i l  Indian t i t l e  on  t h e  

l a n d  was e s t i n g u i s ' n ? d ,  but r e t h e r  w;is t o  beg in  a s  soon as  p r a c t i c a b l e ,  
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i t  follok7s t h a t  Congress did  n o t  i n t e n d  t h e  mere a c t  of surveying t o  i n  

any way a f f e c t  Ind ian  t i t l e  t o  the l m d s  west o f  t h e  Cascades. S u r v e y i n g  

i n  Oregon T e r r i t o r y  was begun f i r s t  i n  che r i v e r  v a l l e y s  which had a l r e a d y  

a t t r a c t e d  e a r l y  s e t t l e r s .  Tnus the surveying i n  t h e  lower Cowli tz  V a l l e y  

was merely p a r t  of a p a t t e r n  t h a t  extended o v e r  a l l  of Oregon and l a t e r  

Washingtvn T e r r i t o r y .  ';he f o u r  surveq-s t h a t  had been o r  werc b e i n g  con- 

ducted i n  C o v l i t z  t e r r f t o r y  by March 3 ,  1855, no more i n d i c a t e d  a t a k i n g  

by t h e  United S t a t e s  t1lan d id  s i m i l a r  surveying i n  t h e  t f r r i t o r i e s  of  t h e  

o t h e r  t r i b e s  w e s t  of t h e  CaScades which were p a r t i e s  t o  t h e  many t r e a t i e s  

executed i n  1854 and 1855 

S i m i l a r l y ,  t h e  l imi ted  s e t t i c m e n t  which ha3 occurred cn C o w l i t z  l and  

by 1855 V 7 2 S  i n s u f f i c i e n t  t o  c o n s t i t u t e  an e x t i i l g u i s h ~ i c n t  of C o w l i t z  t i t l e .  

Se t t l ement  w i t h i n  t h e  Cowlitz Val ley had begun p r i o r  t o  t h e  t r e a t y  w i t h  

Grea t  B r i t a i n  which e s t a b l i s n e d  United S t a t e s  s o v e r e i g n t y  o v e r  O r e g o n  

T e r r i t o r y .  I n  t h e  Act ofSeptember "----3 2 7 ,  1 50 (9 S t a t .  4 9 5 ) ,  C o n g r e s s  

d e c l a r e d  t h a t  p r e s e n t  s e t t l e r s  i n  Oregon T e r r i t c r y ,  as w e l l  as t h o s e  who 

would s e t t l e  i n  Oregon p r i o r  t o  December 1, 1353, would be e n t i t l e d  t o  

a g r a n t  of a  t r a c t  of land i f  they c u l t i v a t e d  t h e  t r a c t  f o r  f o u r  c o n s e c u t i v e  

y e a r s .  I n  t h e  Act o f  February 14 ,  1853 (10 S t a r .  1581, t h e  d o n a t i o n  

p r o v i s i o n  was extended t o  December 1, 1855. By March 3, 1855, n o  m o r e  

t h a n  150 s e t t l e m e n t s  had been made i n  Cowlitz t e r r i t o r y  under the p r o v i s i o n s  

of t h e  Donat ion Act. E i i r t y - f i v e  a d d i t i o n a l  sett1ernent.s were made between 

March 3 ,  and December 1, 1855. No f u r t h e r  settlements were made o n  Cowlitz 

l and  u n t i l  a f t e r  t h e  land was opened t o  p u b l i c  s a l e  i n  1.563. These s e t t l e -  

ments  under t h e  Donati011 Act were a l l  concen t ra ted  in the lower C o w l i t z  

Va l ley  and e x t e n d e d  over  l e s s  than 5% of a l l  Cowlitz land.  Such l i m i t e d  
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s e t t l e m e n t  d i d  not  s u f i i c i e n t l y  d i s r u p t  t h e  Cowlitz way of l i f e  o r  

s u f f i c i e n t l y  i n t e r f e r e  with t h e i r  use of t h e  l and  so a s  t o  c o n s t i t u t e  a  

Government taking o f  :hc e n t i r e  a r e a .  On nLmerous occasions t h i s  Com- 

m i s s i o n  has  re fused  to f i n d  tkd :  s - ~ c h  l i n i t e d  encrozchments b~ w h i t e  

s e t t l e r s  ac ted  t o  e : < t i n g ~ ; i s h  Ind ian  ~ i t l e .  =, e,g., H a v a s u ~ a i  T r i b e  

o f  t h e  Havasupei Rescrvr;t-on v.  U a i t e i  S t a t e s ,  20 Ind. CI. C m .  210 ,  

233 - 35 (1968) ; H u s i ~ p a i  T r i b e  of the  H i l a l a ~ a i  Reservation V. Uni ted  

S t a t e s ,  11 Ind. ~ 1 .  corn.  447, 653-57 (1962);  9 e c h a n  Tr ibe  of t h e  For t  

Yuma Eeserva t ion  v.  i jni tcd S t a t e s ,  3 Ind.  C1 .  Corn. 111, 136-37 (1959) .  

The United S t a t e s  had c o t  Lssucd any p a t e n t s  o r  any o t h e r  f i n a l  c e r t i f i c a t t  

o f  t l t l e  t o  donat ion c la imants  on Cowlitz l and  p r i o r  t o  March 3 ,  1855 ,  

and d id  r o t  do s o  f o r  s e v e r a l  y e a r s  t h e r e a f t e r .  

The defendan t  cnnten2s t h a t  t h e  March 3 ,  1855, d a t e  of t a k i n g  i s  

supported and r e q u i r e d  by rhe  f o u r  c a s e s  c i t e d  by the  Commission i n  i t s  

op in ion  o f  June 25,  1963. 21 Tnd. C1. Coimn. a t  149-151. Upon r e c o n s i d e r -  

i n g  t h e s e  dec ; s ions ,  t h e  Comnission is  no  l o n g e r  of t h e  o p i n i o n  t h a t  

t h e y  a r e  b i n d i n g  upon cs i n  t h i s  case.  The Nooksack and Muzkleshoot  c a s e s  

a r e  s i m i l a r  and may be c i e a l ~  w i t h  t o g e t h e r .  I n  each case  t h e  c l a i m a n t ' s  

a b o r i g i n a l  lands  were locz ted  w i t h i n  t h e  metes  and bounds of the t e r r i t o r y  

ceded t o  t h e  United S t a t e s  by t h e  Trea ty  o f  P o i n t  E l l i o t t  of January 

22 ,  1855 (12 S t a t .  927) .  In  each case  t h e  c la imant  t r i b e  d i d  n o t  p a r t i c i p ;  

i n  the  t r e a t y .  Yet, i n  each c a s e  t h e  Comnission found t h a t  the t r i b e ' s  

a b o r i g i n a l  t i t l e  was ext inguished on t h e  e f f e c t i v e  d a t e  of  t h e  P o i n t  

E l l i o t t  T r e a t y .  Relying s p e c i f i c a l l y  on Kooksack, the  d e f e n d a n t  s t a t e s  














