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BEFORE TIE IXD1.W CLAIMS COM?fISSION 

TEE hT~i1EBAGO TRZEE AXE K A T I O N  OF ) 
IRDIiJ\:S, TPE UIEZESAGO TRIBE OF ) 
NEERGKA KL'D FRMJii B L I Z k ,  ?ICSES ) 
WHITEEEAA, J O E 4  LITTLE WOLF, JAYES ) 
SMOKE, AND JOSHUA SANFORD, EX REL. ) 
WINNEBAGO TRIBS mD NATION FXD THE ) 
WINNEBAGO IKDIMJS OF WISCOXSIN , 
MINNESOTA, NEBR4SK.4 AND THE 1 
WINNEBAGO TRIBE OF NEBPSISKA, 1 

1 
P l a i n t i f f s ,  ) 

) Docket  Nos. 243,  244 a n d  245 
v .  1 

1 
TEiE UNITED STATES OF !&ERICA, 1 

1 
Defendant  . 1 

Decided:  June  1 6 ,  1971 

FINDINGS OF FACT ON AUARD OF ATTOmEYS' FEES 

On November 16 ,  1 9 7 0 ,  Rodney J .  Edwards,  A t to rney  of  R e c o r d  f o r  t h e  

p l a i n t i f f s  i n  t h e  above-mentioned d o c k e t s ,  f i l e d  a  p e t i t i o n  on b e h a l f  

of  h i m s e l f  and a l l  o t h e r  p a r t i c i p a t i n g  a t t o r n e y s  h e r e i n  f o r  a l l o w a n c e  o f  

a t t o r n e y s '  f e e s ,  t o g e t h e r  w i t h  a s t a t e m e n t  s e t t i n g  o u t  t h e  e x t e n t  and 

n a t u r e  o f  t h e  s e r v i c e s  r ende red  by s a i d  a t t o r n e y s .  Having c o n s i d e r e d  

t h e  s a i d  p e t i t i o n  and s t a t e m e n t  ; t h e  d e f e n d a n t ' s  response  t o  t h e  p e t i t i o n ,  

f i l e d  on J a n u a r y  20, 1971 ;  t h e  c o n t r a c t s  of  employment unde r  w h i c h  t h e  

a t t o r n e y s  p e r f o m e d  t h e i r  s e r v i c e s ;  and t h e  ev idence  i n  s u p p o r t  o f  t h e  

p e t i t i o n ,  i n c l u d i i l g  r z t i r e  ;ecord 21; proceedings  i n  these 

d o c k e t s ,  t h e  Cc;iii;,Fssioa makes t h e  foilo~*.;i.g i i n d i n g s  of f a c t :  
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1. - Award. On September 3 ,  1970, t h e  Commission e n t e r e d  a f i n a l  

judgment approving  a proposed comprorrise s e t t l e m e n t  i n  t h e s e  d o c k e t s  i n  

f a v o r  of t h e  p l a i n t i f f s  h e r e i n  in t he  amount of $4 ,600 ,000  (23  i n d .  C 1 .  

Ccmm. 4 8 2 ) .  Funds t o  s a t i s f y  t h e  judgment were a p p r o p r i a t e d  by P u b l i c  

Law 91-665, approved January  8 ,  1971 (84 S t a t .  1981) .  

2. C o n t r a c t u a l  Au thor i ty  and  Compensation The reunde r .  T h e  

r e p r e s e n t a t i o n  h e r e i n  of t h e  p l a i n t i f f s  was i n i t i a l l y  under  C o n t r a c t  No. 

1-1-42482, d a t e d  October 3 8 ,  1950,  between t h e  Winnebago T r i b e  of 

Nebraska and t h e  Winnebago I n d i a n s  of Wiscons in  and A t t o r n e y s  V e r n  P,. 

Edwards, Rodney J .  Edwards, G .  A r t h u r  Johnson ,  A u s t i n  L a t h e r s ,  / 
C l a r e n c e  G .  L i n d q u i s t  and J a y  H .  Hoag, approved by t h e  Ac t ing  C o m m i s s i o n e r  

of  I n d i a n  A f f a i r s  on March 8 ,  1 9 5 1 ,  f o r  a p e r i o d  of 1 0  y e a r s  b e g i n n i n g  

w i t h  t h e  d a t e  of approva l .  Cy agreement  d a t e d  May 22,  1953,  and approved  

by t h e  Commissioner of  I n d i a n  A f f a i r s  on J u n e  28, 1954,  t h e  s a i d  c o n t r a c t  

a t t o r n e y s  a s s o c i a t e d  w i t h  them a t t o r n e y s  J. A l l a n  L ind ,  Denis  McGinn ,  

James R. F i t z h a r r i s ,  Henry J .  Grann i s  and John  B. K a l l o r a n .  On 

Janua ry  30, 1 9 6 1 ,  t h e  Winnebago T r i b e  of  Nebraska  e n t e r e d  i n t o  C o n t r a c t s  

14-20-0650 - NO. 917,  14-20-0650 - N O .  9 1 8 ,  14-20-0650 - No. 9 2 1 ,  and  

14-20-0650 - No. 922,  w i t h  a t t o r n e y s  Jay H. Hoag, Rodney J. Edwards ,  

C l a r e n c e  G .  L i n d q u i s t  and G .  A r t h u r  Johnson ,  each  approved o n  S e p t e m b e r  1 2 ,  

1961,  c o n t i n u i n g  t h e i r  s e r v i c e s  t o  r e p r e s e n t  p l a i n t i f f s  h e r e i n  for a n  

a d d i t i o n a l  p e r i o d  of 10 y e a r s  f rom March 8 ,  1961. On J u n e  18, 1 9 6 0 ,  

t h e  Winnebago I n d i a n s  of Wiscons in  e n t e r e d  i n t o  c o n t r a c t s  14-20-0650 - 
No. 986,  14-20-0650 - N O .  987, 14-20-0650 - No. 990, and 12-20-0650 - No. 
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991 ,  v i t h  attorneys Jay H .  Hoag, E d w a r d  L .  Gruber,  Rodney J .  E d w a r d s ,  

Clarence G .  L indquis t  and G .  Arthnr  Johnson, each approved on A u g u s t  25, 

1961, cont inuing t h s i r  s e r v i c e s  t o  r e p r e s e n t  p l a i n t i f f s  he re in  f o r  an 

a d d i t i o n a l  per iod of 1 0  years  from March 8 ,  1961. 

A l l  of the  aforementioned c o n t r a c t s  p rov ide  f o r  conpensar ion  of the  

a t t o r n e y s  n o t  t o  exceed 10 per c e n t  of any and a l l  suns r e c o v e r e d  by them 

f o r  the  I n d i a n s .  

( 6 0  S t a t .  1049, 1053) , under which the  c l a i m  i n  t h i s  case was p r o s e c u t e d ,  

c o n t a i n s  t h e  fo l lowing  p r o v i s i o n s  p e r t a i n i n g  t o  t h e  allowance o f  a t t o r n e y s  ' 

f e e s  : 

Sec .  15 * * * The f e e s  of such a t t o r n e y  o r  a t t o r n e y s  
f o r  a l l  s e r v i c e s  rendered i n  p r o s e c u t i n g  t h e  claim i n  
q u e s t i o n ,  whether be fore  the Commission o r  o the rwise ,  shall, 
u n l e s s  the  amount of such f e e s  is s t i p u l a t e d  i n  t h e  a p p r o v e d  
c o n t r a c t  between the  a t t o r n e y  o r  a t t o r n e y s  and the  c l a i m a n t ,  
be f i x e d  by the  Commission a t  such amount a s  the  Commission, 
i n  accordance  w i t h  s t a n d a r d s  o b t a i n i n g  f o r  prosecut ing 
s i m i l a r  c o n t i n g e n t  c la ims i n  c o u r t s  of law, f i n d s  t o  b e  
adequa te  compensation f o r  s e r v i c e s  rendered  and r e s u l t s  
o b t a i n e d ,  c o n s i d e r i n g  t h e  c o n t i n g e n t  n a t u r e  of the  c a s e ,  
* * * ; b u t  t h e  amount so f i x e d  by t h e  Commission, e x c l u s i v e  
of re imbursements  f o r  a c t u a l  expenses ,  s h a l l  no t  exceed 10 
per centum of t h e  aaount recovered i n  any c a s e .  * * * 
4 .  Reques:ed Fee. The a t t o r n e y s '  p e t l c i o n  has r e q u e s t e d  a l lowance  

of a c  a t t o r n e y s '  f e e  i n  thtl m o u n t  \;f $.LiG,XO, r e p r e s e n t i n g  10 p e r  c e n t  

5 .  2esy;snse ~5 3;.?eill;;niz. The sc f .  r.~-..,'s r e s p m s e  w a s  i n  t h e  form 
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On November 1 7 ,  1970 w e  r e q u e s t e d  t h e  Department of  
t h e  I n t e r i o r  t o  r e p o r t  whether  t h e r e  was any o b j e c t i o n  t o  
t h e  p e t i t i o n  f o r  award f o r  a t t o r n e y s '  f e e s  of $460,000 f i l e d  
by Rodney J. Edwards, E s q u i r e ,  on November 16 ,  1970 i n  
Winnebago T r i b e  of I n d i a n s ,  e t  a l .  v .  United S t a t e s ,  
Docket Nos. 243 ,  244 and 2 4 5 ,  be fo re  t h e  Ind ian  Claims 
Commission. 

On Janua ry  19, 1971 we r e c e i v e d  a  l e t te r  da t ed  
January  1 5 ,  1971 from t h e  A s s o c i a t e  S o l i c i t o r  f o r  I n d i a n  
A f f a i r s  of t he  Department of the  I n t e r i o r ,  t o  which w a s  
a t t a c h e d  copy of a  memorandum dated  December 14 ,  1970 t o  
t h e  S o l i c i t o r  from t h e  Act ing  A s s o c i a t e  Commissioner of 
I n d i a n  A f f a i r s .  We enc lose  a copy of  t h e  l e t t e r  and of 
t h e  memorandum. 

AS t h e  e n c l o s u r e s  i n d i c a t e ,  t h e  Bureau of Ind ian  
A f f a i r s  f e e l s  t h a t  i t  l acks  s u f f i c i e n t  i n f o q a t i o n  t o  
make any recommendation r e g a r d i n g  t h e  claimed a t t o r n e y s '  
f e e s .  Accord ing ly ,  t h e  Department o f  J u s t i c e  t a k e s  no 
p o s i t i o n  i n  regard  t o  t h e  amounts c l a i m e d  f o r  f e e s  by t h e  
a t t o r n e y s  o t h e r  t han  t o  p o i n t  out  t h a t  t h e  c o n t r a c t s  w i t h  
t h e  v a r i o u s  a t t o r n e y s  i n  t h e  Winnebago c a s e s  p rov ide  t h a t  
t h e i r  f e e s  s h a l l  n o t  kxceed 10 p e r c e n t  of  t h e  award, which  
1 0  p e r c e n t  c o n s t i t u t e s  t he  $460,000 r e q u e s t e d  i n  Mr. E d w a r d s '  
p e t i t i o n  f o r  award of f e e s .  

6 .  N o t i c e  t o  T r i b e s .  On November 1 7 ,  1970, t h e  Deputy C l e r k  o f  t h e  

Commission s e n t  n o t i c e s  of  t h e  f i l i n g  of t h e  At to rney  of R e c o r d ' s  

a p p l i c a t i o n  f o r  a l l owance  of a t t o r n e y s 1  f e e s  t o  M r .  Myron Lowe, Chai rman,  

Winnebago B u s i n e s s  Committee, Wisconsin D e l l s ,  Wisconsin,  and  M r .  Gordon 

Beave r ,  Chairman,  Winnebago T r i b a l  Counc i l ,  Winnebago, E e b r a s k a  - NO 

r e s p o n s e  t o  e i t h e r  n o t i c e  has  been r e c e i v e d .  

7 .  C la ims  Involved .  The p e t i t i o n s  f i l e d  i n  1951 by t h e  a t t o r n e y s  

f o r  t h e  p l a i n t i f f s  s e t  f o r t h  c l a ims  f o r  compensa t ion  of l a n d s  ( ~ o y c e  

Area  174) c e d e d  by the  T r e a t y  of September 15, 1832 ( 7  S t a t .  3 7 0 1 ,  

compensa t ion  f o r  l ands  (Royce Area 149) c e d e d  by t h e  Trea ty  of A u g u s t  1, 



IS29 ( 7  S t a t .  ? ? 3 ) ,  compensation f o r  l a n d s  (Royce Area 245)  c e d e d  by t h e  

T r e a t y  of Xovember 1 ,  1837 (7 S t a t .  5 4 4 ) ,  compensation f o r  l a n d s  (Royce 

Area 267) ceded  by t h e  Trezty  of October 13 ,  1846 ( 9  S t a t .  8 7 8 ) ,  

compensation f o r  l ands  (Royce Are2 361) ceded by the Trea ty  of February  2 7 ,  

1855 (10 S t a t .  1172) ,  compeilsation f o r  a  p o r t i o n  of the r e s e r v a t i o n  

(Royce Area 416) so ld  by t h e  defendant  p u r s u a n t  t o  the T r e a t y  of 

A p r i l  15,  1859 (12 S t a t .  1101) ,  compensation f o r  a  por t ion  of t h e  

r e s e r v a t i o n  (Royce Area 4 3 9 )  d i r e c ~ e d  s o l d  by Act of Congress o f  

February 2 1 ,  1863 (12 S t a t .  658) and compensation f o r  l a n d s  ( ~ o ~ c e  Area 

4 6 8 )  ceded by t h e  T r e a t y  of March 8 ,  1865. The p e t i t i o n s  f u r t h e r  c la imed  

t h a t  the  de fendan t  should 1~2ke  a g e n e r a l  account ing  with r e s p e c t  t o  t h e  

c o n s i d e r a t i o n s  p a i d  under t h e  t r e a t i e s  and t h e  management and  d i s p o s i t i o n  

of p l a i n t i f f s '  funds and o t h e r  p r o p e r t y ,  and t h a t  p l a i n t i f f s  b e  

compensated f o r  amounts found t o  be due and damages r e s u l t i n g  f rom t h e  

methods u s e d  by t h e  defendant  i n  removal of p l a i n t i f f s  f rom areas they 

occupied and  possessed.  

8. S e r v i c e s .  The c la ims  p r e s e n t e d  invo lved  the d e t e r m i n a t i o n  of 

p l a i a t i f f  s ' capac i ty  and r i g h t  t o  p r o s e c u t e  t h e  claims,  a b o r i g i n a l  and 

r e c o g n i z e d  t i t l e  i s s u e s ,  v a l u a t i o n  of l a n d s  a t  s e v e r a l  d a t e s  o f  t a k i n g ,  

d e t e r m i n a t i o n  of v a l u e  of r i n e r a l  r e s o u r c e s  and of t imber ,  the c r e d i t  

t o  the  U n i t e d  S t a t e s  f o r  r e s e r v a t i o n s  g i v e n  as c o n s i d e r a t i o n  f o r  

a b o r i g i n a l  t i t l e  l ands  z:c f o r  c e s s i o n s  of r e s e r v a t i o n s ,  e x a m i n a t i o n  

and r e v i e w  of G2aeral  A c z o u a ~ i a g  O f f i c e  R e p o r t s  and s u p p o r t i n g  documents 

w i t h  r e s p e c t  t o  crea;y coas< le ra t i on  prymerits and o f f s e t s ,  e x a m i n a t i o n  
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and  review of General Accounting Off ice  Reports and support ing documents 

wi th  r e s p e c t  t o  account ing by t h e  United S t a t e s  f o r  r e c e i p t  a n d  

disbursement of t r i b a l  funds, n e g o t i a t i o n s  with the  Department of 

J u s t i c e  wi th  r e s p e c t  t o  s e t t l e m e n t ,  and submission of the s e t t l e m e n t  

t o  the  members of the  Winnebago Tribe and Nation,  t h e  Commissioner of 

Ind ian  A f f a i r s  and the  Indian Claims Commission f o r  approval.  

In t h e  p rosecu t ion  of the c la ims ,  evidence was submitted and  t r i a l  

h e l d  on t h e  i s s u e  of - p l a i n t i f f s f  capac i ty  t o  sue and d e t e r m i n a t i o n  of 

t h e  Winnebago T r i b e ' s  a b o r i g i n a l  and recognized t i t l e  t o  Royce Areas  

149, 174 and  245, which r e s u l t e d  i n  a  d e c i s i o n  of he Commission d a t e d  i 
August 10 ,  1959 ( 8  Ind. C1 .  Comm. 78) ,  that detem'kned   la in tiffs had 

t h e  c a p a c i t y  t o  sue  and the  Winnebago T r i b e  was t h e  owner of a l l  of 

Royce Area 149,  c o n s i s t i n g  of 2,702,444 a c r e s ;  a l l  of Royce Area 174,  

c o n s i s t i n g  of 2,101,455 ac res ;  and major por t ion  of Royce Area 245, 

c o n s i s t i n g  of 2,981,303 acres .  

T r i a l  and submission of evidence on proof of va lue  of the awarded 

ac reages  of Royce Areas 149, 174 and 245 w a s  then he ld  and r e s u l t e d  i n  

a  d e c i s i o n  of t h e  Commission d a t e d  October 13, 1965 (16 Ind .  C1. Comm. 

8 1 ) ,  d e t e r m i n i n g  t h a t ,  as of t h e  e f f e c t i v e  t r e a t y  d a t e s ,  t h e  v a l u e  

of the  2 ,702,444 a c r e s  of Royce Area 149 was $2,025,000.00, the v a l u e  

of the 2 ,101 ,455  ac res  of Royce Area 174 was $l,S75,OOO.OO, a n d  t h e  

v a l u e  of t h e  2,981,303 acres  o f  Royce Area 245 was $1,500,000.00.  

On May 18 ,  1966, p l a i n t i f f s '  a t t o r n e y s  f i l e d  an a p p e a l  t o  the 

United S t a t e s  Court of Claims f o r  review of the  va lue  found by t h e  
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Commission f o r  Royce Area 149. A f t e r  a  h e a r i n g  on December 18, 1 9 6 7 ,  t h e  

Cour t  of C la ims  e n t e r e d  i t s  d e c i s i o n  a f f i m ~ i n g  t h e  Commission (181 C t .  

C 1 .  1202). On Gctober  30 ,  31  and  Xovenber 1, 1 9 6 7 ,  t r i a l  was h e l d  

b e f o r e  the  Commission and p l a i n t i f f s '  a r t c r n e y s  submit ted  e v i d e n c e  on 

t h e  v a l u a t i o n  of t h e  Winnebzgo R e s e r v a t i o n  ceded by the T r e a t y  o f  

October  13 ,  1846 (Royce Area 2 6 7 ) ,  c o n s i s t i n g  of 2,178,000 a c r e s .  A 

d e c i s i o n  w a s  pending when t h e  set t l e n e n t  was approved .  

The a c c o u n t i n g  r e p o r t s  and s u p p o r t i n g  documen t a t i o n  of d e f e n d a n t  

w i t h  r e s p e c t  t o  t r e a t y  c o n s i d e r a t i o n  paymen t s ,  g r a t u i t o u s  o f f  sets and  

h a n d l i n g  by d e f e n d a n t  o f  Winnebago t r i b a l  funds  were  s c r u t i n i z e d  a n d  

ana lyzed  by p l a i n t i f f s '  a t t o r n e y s ;  v a l u a t i o n s  o f  r e s e r v a t i o n  l a n d s  

ceded t h a t  were  u n d e t e m i n e d  by d e c i s i o n  o f  t h e  Coan i s s ion  a t  t h e  t i m e  

of a p p r o v a l  of  s e t t l e m e n t  h e r e i n  were r e s e a r c h e d  and a n a l y z e d  b y  

p l a i n t i f f s '  a t t o r n e y s  f o r  t h e  pu rpose  o f  t h e  n e g o t i a t i o n s  a n d  

consummation of a p p r o v a l  of t h e  compromise s e t t l e m e n t  h e r e i n .  

The a p p r o v a l s  of t h e  compromise s e t t l e m e n t  r e q u i r e d  t h e  c a l l i n g  

f o r  and a t t e n d a n c e  a t  s e v e r a l  mee t ings  i n  Wiscons in  and N e b r a s k a  o f  

members of t h e  Winnebago T r i b e  a n d  a t  t r i b a l  c o u n c i l  m e e t i n g s  o f  t h e  
* 

o r g a n i z e d  T r i b a l  C o u n c i l  of t h e  Winnebago T r i b e  o f  Nebraska and t h e  

Execu t ive  Committee of t h e  Wisconsin Winnebago T r i b e ;  r e p o r t s  t o  t h e  

S e c r e t a r y  of t h e  I n t e r i o r  f o r  h i s  r e q u i r e d  a p p r o v a l ;  and p r e s e n t a t i o n  

of e v a l u a t i o n  of t n e  c l a i m s  a t  a h e a r i n g  h e i d  b e f o r e  the  Commiss ion  on 

August 10 ,  1970. 
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The r eco rd  d i s c l o s e d  t h a t  voluminous documentary evidence  w a s  

p r e s e n t e d  by p l a i n t i f f s '  a t t o r n e y s  wi th  r e s p e c t  t o  t h e  i s s u e s  t r i e d  

b e f o r e  t h e  Commission; t h a t  p l a i n t i f f s '  a t t o r n e y s  procured  and c o n s u l t e d  

wi th  e x p e r t  w i t n e s s e s  who t e s t i f i e d  on b e h a l f  of t h e  p l a i n t i f f s ;  and 

t h a t  documented r e q u e s t e d  f i n d i n g s  of f a c t  and b r i e f s  on t h e  i s s u e s  of  

law and f a c t  were f i l e d  by p l a i n t i f f s '  a t t o r n e y s .  

The a t t o r n e y s  f o r  t h e  p l a i n t i f f s  have  rendered  v a l u a b l e  legal 

s e r v i c e s  i n  s u c c e s s f u l l y  p r o s e c u t i n g  t h e i r  c l i e n t s '  c l a ims  and u l t i m a t e l y  

s e c u r i n g  t h e  e n t r y  of f i n a l  judgment. On t h e  b a s i s  of t h e  e n t i r e  r e c o r d  

\ 
h e r e i n  and c o n s i d e r i n g  t h e  r e s p o n s i b i l i t i e s  under takkn,  t h e  d i f f i c u l t  

\ ', 
problems of  f a c t  and law invo lved  i n  t h i s  c a s e ,  t h e  c o n t i n g e n t  n a t u r e  

of t h e  compensa t ion ,  t h e  s u b s t a n t i a l  award o b t a i n e d  f o r  t h e  b e n e f i t  o f  

t h e  p l a i n t i f f s  h e r e i n ,  a l l  a p p r o p r i a t e  f a c t o r s  p e r t i n e n t  t o  t h e  

d e t e r m i n a t i o n  of a t t o r n e y s  ' f e e s  under  t h e  s t a n d a r d s  e s t a b l i s h e d  by t h e  

I n d i a n  Cla ims.  C o m i s s i o n  Ac t ,  and t h e  f o r e g o i n g  f i n d i n g s ,  t h e  Commiss ion  

f i n d s  t h a t  t h e  a t t o r n e y s  f o r  t he  p l a i n t i f f s  h e r e i n  a r e  e n t i t l e d  t o  a n  

a t t o r n e y s '  fee i n  the'amount of $460,000, ar.d t h a t  t h e  payment t o  

Rodney J .  Edwards ,  At torney  of  Record,  of  t h i s  sum o u t  of t h e  f u n d s  

a p p r o p r i a t e d  t o  pay the  aforement ioned award,  f o r  a p p r o p r i a t e  

d i s t r i b u t i o n  by him of t h e  amounts due e a c h  of t h e  p a r t i c i p a t i n g  
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a t t o r n e y s ,  w i J l  r e p r e s e n t  pa>men t  i n  full of a l l  c l a i m s  f o r  l e g a l  

s e r v i c e s  r e n d e r e d  i n  t h e  d o c k e r s  h e r e i n .  

R i c h a r d  W .  Yarborough,  C o m m i s s i o n e r  
* 

M a r g a r e t  d. P i e r c e  ,' C o m m i s s i o n e r  

B r a n t l e y  B l u e ,  




