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BEFOEE THE I N D I A N  CLAI* COI.PiISSION 

TtiE SAC AND FOX TRIBE OF I N D I A N S  ) 
OF OKLWIO?L.2, ET AL. , 

Plaintiffs, ) 
) 

v .  1 Docket  No. 83 
1 

THE LNITED STATES OF AFIERICA, 1 
1 

Defendant .  1 

Decided:  J u n e  16 ,  1 9 7 1  

ADDITIOXAL FTNDIWGS OF FACT 

The f o l l o w i n g  f i n d i n g s  of f a c t  a r e  s u p p l e m e n t a l  t o  t h e  f i n d i n g s  

of  f a c t  numbered 1 th rough  21  h e r e t o f o r e  e n t e r e d  i n  t h e  above -cap t ioned  

s u i t .  

22. A r t i c l e  2 of t h e  Sac and Fox c e s s i o n  t r e a t y  o f  ~ o v e m b e r  3 ,  

1804, 7 S t a t .  84,  p r o v i d e d  r e s p e c t i n g  t h e  w e s t e r n  boundary of t h e  

p l a i n t i f f s '  l a n d s  w e s t  of  t h e  M i s s i s s i p p i  t h a t  i t  b e  l o c a t e d :  

. . . Beginn ing  a t  a p o i n t  on t h e  X s s o u r i  r i v e r  
o p p o s i t e .  t o  t h e  mouth of t h e  Gasconade  r i v e r ;  
t h e n c e  i n  a d i r e c t  c o u r s e  s o  as t o  s t r i k e  t h e  
r i v e r  J e f f r e o n  a t  t h e  d i s t a n c e  o f  t h i r t y  m i l e s  
f rom i ts  mouth . . . 

The b e g i n n i n g  p o i n t ,  o p p o s i t e  the  .mouth o f  t h e  Gasconade River, was  a 

known l o c a t i o n  and may be l o c a t e d  on a  modern  map a t  t h e  town o f  

Gasconade, Mis sour i .  The p o i n t  on t h e  R i v e r  J e f f r e o n  [now known as 

. t h e  North R i v e r ]  was n o t  a  known l o c a t i o n ,  b u t  was p r o j e c t e d  on a map 

a+ t h e  time t h e  t r e a t y  was d r a f t e d .  

23. T h e  c a l l  p o i n t  on t h e  River  J c f f r c o n  t h i r t y  ruiies i r ~ z  -I'?s 
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mouth is t o  b e  l o c a t e d  by measuring t h i r t y  m i l e s  i n  a d i r e c t  l i n e  t o  

the  wes t  from what is  now knu,m 2s t h e  conf luence  of the  N o r t h  River  

mi les  t o  the  west  i n  a s t r a i g h t  l i n e  from t h a t  conf luence l o c a t e s  t h e  

nor thwest  c o r n e r  of t h e  p l a i n t i f f s '  l a n d s  wes t  of t h e  N i s s i s s i p p i  i n  

Shelby County, M i s s o u r i ,  i n  S e c t i o n  1 0 ,  Toxnship 58  North,  Range 1 0  

ides t . 
2 4 .  The w e s t e r n  boundary of t h e  p l a i n t i f f s '  Lands v e s t  of t h e  

F i i s s i s s i p p i  c o n s i s t e d  of a p o r t i o n  of t h e  l i n e  beginning o p p o s i t e  t h e  

conf luence  of t h e  Gasconade River and t h e  Missour i  River ,  a n d  r u n n i n g  

s t r a i g h t ,  i n  a n o r t h e r l y  d i r e c t i o n ,  t o  t h e  p o i n t  on t h e  River J e f f r e o n  

h e r e t o f o r e  l o c a t e d  t h i r t y  m i l e s  from t h e  conf luence  of t h e  N o r t h  

J e f f r e o n  River and t h e  E l i s s i s s i p p i  R iver .  

2 5 .  The s o u t h e r n  boundary of t h e  p l a i n t i f f s '  l ands  w e s t  of  t h e  

M i s s i s s i p p i  was d e f i n e d  i n  F ind ing  of  act No. 21(b) h e r e t o f o r e  e n t e r e d  

i n  t h i s  s u i t  a s :  

. . . a l i n e  commencing a t  t h e  mouth of t-he C u i v r e  
r i v e r ;  thence  wes t  t o  a p o i n t  where t h e  wes te rn  
boundary l i n e  of Cess ion 50 i n t e r s e c t s  t h e  Callaway- 
Montgomery County l i n e . "  

Tha t  i n t e r s e c t i o n  occurs  w e l l  t o  t h e  n o r t h  of Gasconade, a p p r o x i m a t e l y  

f o u r  miles  w e s t  of the p r e s e n t  town of Elineola,  f i l issouri ,  i n  Piontgomery 

County,  N i s s o u r i ,  a t  S e c t i o n  36,  Township 4 3  Nor th ,  Range 7 W e s t .  The 

s t r a i g h t  l i ne  f r o ~ n  t h e  conf lu tnce  of t h c  Cuivre  R i v e r  and the  P f i s s i s s i p p i  



County l i n e  is  th.7 s o u t h e r n  boundary of t h e  l a n d s  w e s t  of 

t i le ? l i s s i s s i p p i  R iver .  

26.  The nor the rn  boundary of  ti,? p l a i n t i f  f s '  l a n d s  w e s t  o f  t h e  

e a s t e r l y  d i r e c t i o n  t o  i t s  con£ luence  wi th  t h e  Miss i s s ipp i  R i v e r .  The 

t h e  M i s s i s s i p p i  R iver ,  by i t s  meanders, from its confluence w i t h  t h e  ' 

R i v e r  J e f f r e o n  s o u t h  t o  i t s  conf luence w i t h  t h e  Cuivre River .  

27. The a r e a  enc losed  by t h e  boundar ies  l o c z t e d  i n  f i n d i n g s  of 

f a c t  numbered 23, 24, 2 5 ,  and 26 he re in  c o n s i s t s  of 1,850,000 - 00 a c r e s .  

28. A r t i c l e  I11 of t h e  Louis iana  Purchase  t r e a t y  of ~ p r i l  3 0 ,  1803, 

8 S t a t .  200, provided.  

A r t i c l e  111. The i n h a b i t a n t s  of t h e  ceded t e r r i -  
t o r y  s h a l l  be  incorpora ted  i n  t h e  Union of t h e  
Uni ted S t a t e s  . . . and i n  the meantime they s h a l l  
be mainta ined and p r o t e c t e d  i n  t h e  f r e e  enjoyment 
o f  t h e i r  l i b e r t y ,  p r o p e r t y ,  and t h e  r e l i g i o n  
which they p r o f e s s .  

I n  an Act o f  March 26,  1804, 2 S t a t .  283, Congress took t h e  f i r s t  s t e p s  

toward p r o v i d i n g  government f o r  t h e  Louis iana  Purchase. S e c t i o n  1 4  of 

t h a t  Act i n  e f f e c t  h e l d  a l l  f o r e i g n  land g r a n t s  i n  s t a t u s  quo pending  

enactment  o f  s p e c i f i c  l e g i s l a t i o n  f o r  t h e  p r o t e c t i o n  of t h e  se t t lers '  

f r e e  enjoyment of t h e i r  p roper ty .  

29. The Act of March 2,  1805, 2 S t a t .  324, provided the 

r a c h f n e r y  under which h o l d e r s  o f  fo re ign  l a n d  g r a n t s  could s e c u r e  

c o n f i r m a t i o n  of them. A number of r e s t r i c t i v e  condi t ions  (e  . g. , 

e x t i n g u i s h m e n t  of Ind ian  t i t l e ,  c u l t i v a t i o n ,  h a b i t a t i o n ,  s i z e  of 
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t r a c t ,  age o f  occupant)  +rere s e t  out  f o r  the  guidance of t h e  Board of 

Land C o m i s s i o n e r s  a u t h o r i z e d  by S e c t i o n s  4 and 5 of the  1 8 0 5  Act.  

V h i l e  the  f i r s t  Goard o f  Land Conmissioners was s t i l . 1  h o l d i n g  l l ca r ings  

on claimed g r a n t s ,  Congress passed t h e  Act of A p r i l  21, 1 8 0 6 ,  2 S t a t .  

391,  which r e l a x e d  t h e  formal proof  requirements  f o r  e s t a b l i s h i n g  

t h a t  a c l a i m a n t ' s  o r i g i n a l  occupat ion w a s  wi th  permiss ion o f  t h e  p roper  

a u t h o r i t i e s  . Fur ther  re1a:;ation of t h e  requirements  f o r  e s t a b l i s h i n g  

a v a l i d  g r a n t  was con ta ined  i n  t h e  Act o f  March 3 ,  1807, 2 S t a t .  450. 

The element  of extinguish;nent o f  I n d i a n  t i t l e  con ta ined  i n  t h e  1805 

Act was n o t  repea led  o r  modi f i ed  i n  the 1806 and 1807 a c t s  but  i t  was 

ignored c o n s i s t e n t l y  by a m a j o r i t y  of t h e  members of t h e  first Board 

of Land Commissioners. 

30. The f i r s t  Board of Land Commisslcmers recorded m o r e  t h a n  

t h r e e  thousand  c la ims and tool< tes t imony on about 902 o f  t h e m .  Of t h e  

more than  2,000 claimed g r a n t s  which t h a t  board re fused  t o  c o n f i r m ,  92 

were  l o c a t e d  i n  t h e  area enclosed by the  boundar ies  e s t a b l i s h e d  i n  

f i n d i n g s  of  f a c t  numbered 23, 24, 25 and 26 (supra). Of t h e  1,342 

claimed g r a n t s  which t h a t  Board confirmed by January  o f  1812, s e v e n t e e n  

were  l o c a t e d  i n  t h e  a r e a  enclosed by t h o s e  boundaries.  

31. The r e j e c t i o n  of o v e r  2,000 c la i~nccl  g r a n t s  l e d  t o  f u r t h c r  

r e l a x a t i o n  of t h e  requirenlents f o r  c o n f i n n a t i o n .  I n  tIic i n t e r i n ,  t h e  

Act of March 3, 1811, 2 S t a t .  GG2, a u t h o r i z i n g  the snrvcy and s a l e  

of Louisiana Purchase lands ,  escmptcd frm s a l e  those  lands a g a i n s t  

which c l a i m s  of g r a n t s  had b e c u  niadc. i3y a n  A c t  of  Junc 13 ,  1812,  

2 S t a t .  748,  thc  tiulc for f i l i n g  claLnccl ,gr:ints w a s  extcndc+d t o  
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December o f  t h a t  yea r  and the recorder  was d i r e c t e d  t o  conf i rm pre -  

v ious  ly r e j e c t e d  claims which m e t  new and l e s s  s t r i n g e n t  s t a n d a r d s .  

While r e j e c t e d  c la i r r s ,  and some ne;r ones ,  were be ing  c o n s i d e r e d ,  

Congress p a s s e d  t h ~  Act of A p r i l  1 3 ,  1514,  3 S t a t .  1 2 1 ,  5n w h i c h  t h e  

s t a n d a r d s -  a g a i n s t  which claimed gran t s  were  measured were f u r t h e r  

r e l a x e d .  Under these  modified s t a n d a r d s ,  the  r e c o r d e r  c o n s i d e r e d  

more than 2 ,500 claims and r e j e c t e d  only 801. 7 3  of these  conf i rmed  

l a n d  g r a n t s  were l o c a t e d  i n  t h e  a rea  'enclosed by t h e  boundar ies  a l l u d e d  

t o  i n  F i n d i n g  of Fact No. 30. 

32. T h e  e x i s t e n c e  of a  s u b s t a n t i a l  nunber of r e j e c t e d  c l a i m s  

l e d  t o  p r e s s u r e s  on Congress t o  modify f u r t h e r  t h e  c r i t e r i a  w h i c h  

r e s t r i c t e d  conf i rmat ion  of l and  g ran t s  i n  t h e  Louis iana  P u r c h a s e .  A 

v e r y  few w e r e  f i l e d  i n  t h e  D i s t r i c t  Court  of t h e  United S t a t e s  f o r  t h e  

D i s t r i c t  o f  Missour i  pursuant  t o  the p r o v i s i o n s  of the Act of May 2 6 ,  

1 8 2 4 ,  4  S t a t .  52.  Tha t  cour t  r e j e c t e d  t h r e e  c l a i m s ,  two of w h i c h  

were  a p p e a l e d  t o  the  Supreme Cour t  and t h e r e  confirmed. The r e m a i n i n g  

s u i t s  i n  the D i s t r i c t  Court  were  not p r o s e c u t e d ,  pending t h e  p a s s a g e  

o f  r e m e d i a l  l e g i s l a t i o n .  

33. A second Board of Land Commissioners was e s t a b l i s h e d  by t h e  

A c t  of J u l y  9 ,  1832, 4  S t a t .  565. The Board s o u g h t ,  and s e c u r e d ,  

amendments which f u r t h e r  l i b e r a l i z e d  t h e  c r i t e r i a  under which l a n d  

g r a n t  c l a i m s  were t o  be cons idered .  See A c t  o f  March 2 ,  1833, 4 S t a t  661 .  

Under t h e s e  a c t s ,  the  second Board of Land C o n ~ i s s i o n e r s  conf i rmed  

345 land g r a n t  clairrs  and d e c l i n e d  t o  conf i rm 152 claims,  l e a v i n g  a 

s u b s t a n t i a l  n m b e r  wi thou t  d e c i s i o n .  F i n a l l y ,  by a c t s  of June 2 2 ,  1860, 
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1 2  S t a t .  8 5 ,  and June 6 ,  1874,  18  S t a t .  6 2 ,  Congress  a u t h o r i z e d  t h e  

r e c o r d e r  i n  S t .  Louis  t o  d e c i d e  a l l  r ema in ing  c l a i m s  and v e s t e d  f e e  

s i m p l e  t i t l e  i n  a l l  h o l d e r s  o f  l a n d  g r a n t  c l a i m s  conf i rmed by C o n g r e s s ,  

by e i t h e r  Board o f  Land' Commissioners ,  o r  by a  Recorder  of Land T i t l e s .  

34.  Of t h e  c l a i m s  confirmed be tween 1805 and 1874 ,  109 were 

l o c a t e d  w i t h i n  t h e  b o u n d a r i e s  a l l u d e d  t o  i n  F i n d i n g  of F a c t  N O .  30 .  

They amounted t o  211,275.61  a c r e s .  T h i s  i s  n o t  c h a r g e a b l e  a g a i n s t  t h e  

d e f e n d a n t .  The n e t  q u a n t i t y  of l a n d  t o  be  v a l u e d  i n  t h e  case a t  bar 

i s  1 ,638 ,724 .39  a c r e s  (l,85O,OOO. 00 l e s s  211,275.61) .  

R i c h a r d  W. Yarborough,  Commissioner 




