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OPINION O F  THE COPMISSION 

Vance, Commissioner, d e l i v e r e d  t h e  o p i n i o n  of t h e  Commiss ion .  

Th i s  s u i t  w a s  brought  under C lause  3 o f  S e c t i o n  2 o f  t h e  I n d i a n  

C l a i m s  Commission Act of 1946, 60 S t a t .  1049,  1050, t o  r e c o v e r  

a d d i t i o n a l  compensat ion f o r  a p p r o x i m a t e l y  1 5  m i l l i o n  a c r e s  o f  l a n d  

l o c a t e d  i n  I l l i n o i s ;  & i s c o n s i n  ana M l s s u u ~ i .  Tir< c r r t i r c  C ~ Z L Z I C ~  tract 



i s  c o l l e c t i v e l y  d e s i g n a t e d  a s  Cess ion  50 on  ~ o y c e ' s  maps of I l l i n o i s  

( p l a t e  I ) ,  Wiscons in  I I ) ,  and M i s s o u r i   l late I ) ,  in  c h e  1 8 t h  

Annual Repor t  o f  t h e  Bureau of  American E thno logy ,  P a r t  11 - 
A f t e r  o v e r r u l i n g  a de fe r . s e  bzsed  on f o r f e i t u r e  and c o n q u e s t  

( 3  I n d .  C1. Comm. 395 ( 1 9 5 4 ) ) ,  t h i s  Commission deterinined that t h e  

p l a i n t i f f s  had a b o r i g i n a l  title t o  " t h o s e  a r e a s  c o n t a i n e d  w i t h i n "  

b o u n d a r i e s  s e t  o u t  w i t h  p a r t i c u l a r i t y  i n  F i n d i n g  N O .  2 1 .  Sac and FOX 

T r i b e  o f  I n d i a n s  v .  The  U n i t e d  S t a t e s ,  7  I n d  C 1 .  Corm. 675 ( 1 9 5 9 ) ,  

a f f ' d ,  1 6 1  C t .  C1. 1 8 9 ,  315 F .2d  896 ( 1 9 6 3 ) ,  c n r t .  d e n i e d ,  375 U.S. 

9 2 1  ( 1 9 6 4 ) .  

T h i s  Commission i s  nOiJ d e c i d i n g  two i s s u e s .  The f i r s t  i n v o l v e s  

t h e  p r o p e r  manner i n  which t o  measure  t h e  n o r t h e r n  bounda ry  o f  t h e  

ava rded  l a n d s .  On t h i s  p o i n t ,  t h e  Commission a g r e e s  w i t h  the  

p l a i n t i f f s .  The second  i s  w h e t h e r  a l l  con f  irnled f o r e i g n  l a n d  g r a n t s  

mus t  be  e x c l u d e d  from t h e  c o m p u t a t i o n s  o f  a c r e a g e  t o  b e  valued. On 

t h i s  p o i n t ,  t h e  Commission a g r e e s  w i t h  t h e  d e f e n d a n t .  

A t r i a l  on t h e  i s s u e  of v a l u e  was c o n d u c t e d  i n t e r m i t t e n t l y  d u r i n g  

J u n e  and J u l y  o f  1968.  I n  t h e  c o u r s e  o f  t h a t  t r i a l ,  i t  b e c a m e  a p p a r e n t  

t h a t  t h e  p a r t i e s  were  n o t  c o n s i d e r i n g  i d e n t i c a l  l ands  i n  the  w e s t - o f -  

t h e - M i s s i s s i p p i  p o r t i o n  of t h e  award ( F i n d i n g  No. 2 1 ( b ) ) ,  and t h a t  t h e  

d e f e n d a n t  ' s v a l u a t i o n  e x p e r t ,  N r .  Kuehnle  , had deducted t h o u s a n d s  of 

a c r e s  o f  f o r e i g n  l a n d  g r a n t s  a n d  had e x c l u d e d  thousands o f  acres by  

h i s  p l a c e m e n t  o f  t he  n o r t h e r n ,  w ? s t e r n ,  and s o u t h e r n  b o u n d a r i e s  o f  t h e  

F i n d i n g  No. 2 l ( h )  t r a c t  i n  P i i s s o u r i .  
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I n  v iew of t h e  s u b s t a n t i a l  v a r i a t i o n s  between t h e  p a r t i e s '  

a c r e a g e  t o  be e x c l u d e d  u n d e r  confirmed S p a n i s h  and Fi-cnch land  g r a n t s  

s h a l l  b e  p r e s e n t e d  1-0 t h i s  Ccxn i s s ion  a t  a f u t u r e  h c a r i n g  t o  be se t  

f o r  t h a t  pu rpose . "  19 Ind .  C 1 .  Corn .  159.  Another  o r d e r  e n t e r e d  on 

June  4 ,  1969, f o r m a l i z e d  t h e  i s s u e  o f  t h e  l o c a t i o n  of t h e  w e s t e r n m o s t  

p o i n t  o f  t h e  n o r t h e r n  boundary of t h e  F i n d i n g  21(b)  award.  E s t a b l i s h m e n t  

of  t h e  e x t e n t  of  t h e  n o r t h e r n  boundary x i 1 1  h e l p  de t e rmine  t h e  w e s t e r n  

and s o u t h e r n  b o u n d a r i e s .  F i n a l l y ,  i n  an o r d e r ,  f i l e d  on Oc tobe r  2 4 ,  

1969,  t h e  Commission postponed c o n s i d e r a t i o n  o f  t h e  p l a i n t i f f s '  m o t i o n  

f o r  judgment o n  t h e  d e f e n d a n t ' s  n o t i o n  t o  e x c l u d e  conf i rmed f o r e i g n  

l a n d  g r a n t s .  T h e s e  a r e  t h e  motions now unde r  c o n s i d e r a t i o n .  

The d e s c r i p t i o n  from which t h e  b o u n d a r i e s  a r e  d e r i v e d  a r e  t w o .  

One is  o f  Royce Area  50 a s  d e s c r i b e d  i n  Art ic le  2 of  t h e  Sac a n d  Fox 

c e s s i o n  t r e a t y  d a t e d  November 3 ,  1804, 7 S t a t .  84 .  The o t h e r  is t h a t  

o f  F i n d i n g  21  (b) . 
The p e r t i n e n t  p a r t  of A r t i c l e  2 is: 

* * * B e g i n n i n g  a t  a p o i n t  on t h e  M i s s o u r i  r i v e r  o p p o s i t e  
t o  t h e  m o u t h  o f  t h e  Gasconade r i v e r ,  t h e n c e  i n  a d i r e c t  
c o u r s e  s o  as  t o  s t r i k e  t h e  r i v e r  J e f f r e o n  a t  t h e  d i s t a n c e  
o f  t h i r t y  m i l e s  from i t s  mouth, and down t h e  s a i d  J e f f r e o n  
t o  t h e  M i s s i s s i p p i  * * *. 
F i n d i n g  2 1  (b)  r e a d s :  

A l l  l a n d s  w i t h i n  t h e  c e s s i o n  n o r t h  o f  a  l i n e  commencing 
a t  t h e  m o u t h  o f  t h e  C u i v r e  R i v e r ;  t h e n c e  wesr  t o  a p o i n t  
where  t h e  w e s t e r n  boundary l i n e  of C e s s i o n  50 i n t e r s e c t s  t h e  
Callaway-Montgomery County l i n e .  
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The d e f e n d a n t  c o n t e n d s  t h a t  s i n c e  t h e  n o r t h e r n  boundary i s  t h e  J e f f r e o n  

R i v e r ,  and s i n c e  :he boundary n e c e s s a r i l y  f o l l o w s  t h e  m e a n d e r s  o f  t h a t  

R i v e r ,  t h e  p o i n t  a t  which 3 d i r e c t  c o u r s e  o p p o s i t e  t h e  mouth o f  t h e  

Gasconade ( l o c a t e d  on  a  modern mzp a t  t h e  town of Gasconade ,  M i s s o u r i )  

would s t r i k e  t h e  R i v e r  J e f f r e o n  could  b e  l o c a t e d  o n l y  by m e a s u r i n g  

30 m i l e s  up t h e  R i v e r  J e f f r e o n  by i t s  m e a n d e r s .  A l l  of  t h e  d e f e n d a n t ' s  

a c r e a g e  c o n c e p t s  and computa t ions  a r e  b a s e d  o n  t h i s  a p p r o a c h .  On t h e  

o t h e r  h a n d ,  t h e  p l a i n t i f f s  d raw a d i s t i n c t i o n  between t h e  J e f f r e o n  as 

a boundary ,  i n  which c a s e  t h e  meanders a r e  f o l l o w e d ,  and t h e  J e f f r e o n  

as a  c a l l  p o i n t ,  i n  which c a s e  :he p l a i n t i f f s  i g n o r e  t h e  m e a n d e r s  and 

compute the  30 m i l e s  i n  a  s t r a i g h t  l i n e  from t h e  mouth o f  the  J e f f r e o n  

(now knolm a s  t h e  N o r t h  R i v e r ,  which e c p t i e s  i n t o  t h e  M i s s i s s i p p i  

R i v e r  n e a r  Mark, M i s s o u r i ) .  

The defendar i t  r e g a r d s  i t  as  of  some s i g n i f i c a n c e  t h a t  e l s e w h e r e  

II i n  t h e  t r e a t y  t h e r e  i s  ment ion  of a p o i n t  . . . v h i c h  s h a l l  b e  36 

m i l e s  i n  a d i r e c t  l i n e  from t h e  mouth o f  s a i d  r i v e r "  ( e m p h a s i s  - 
s u p p l i e d ) .  The Conunission regards t h e  v a r i a n c e  i n  l a n g u a g e  b e t w e e n  

"a d i r e c t  cou r se"  and " i n  a d i r e c t  l i n e "  as i n s i g n i f i c a n t  r e s p e c t i n g  

whether  Che p o i n t  on t h e  J e f f r e o n  R i v e r  30 m i l e s  from i t s  m o u t h  i s  t o  

b e  measu red  w i t h  t h e  meanders.  

The d e f e n d a n t  h a s  c i t e d  a number o f  d e c i s i o n s  i n  t i h i c h  t h e  c o u r t  

measured a l i n e  on a r i v e r  w i t h  t h e  m e a n d e r s  ( e . g . ,  Brown V. H u g e r ,  

6 2  U.S. 305 (1859)),  and  concluded t h a t  t h e  r u l e  i s  t h a t  t h e  d i s t a n c e  

frdm t h e  mouth of a r i v e r  t o  a p o i n t  on t h a t  r i v e r  is  m e a s u r e d  by t h e  

meanders .  Examinat i o n  of t h o s e  c a s e s  d i s c l o s e d  t h a t  tl ic a p p l i e d  r u l e s  
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were l i m i t e d  t o  t h e  f a c t s  of t h e  p a r t i c u l a r  c a s e  be ing  c o n s i d e r e d .  

The o b j e c t  of a l l  r u l e s  f o r  t h e  e s t a b l i s i m e n t  of bounda r i e s  is t o  

a s c e r t a i n  t h e  a c t u a l  locstion of t h e  boundary a s  made a t  t he  t ime .  

Kelsay  v .  K n g e r ,  2 3 1  Ky. I?$, 35 S.W. 2d 301 (1931) .  If t h e  s u r v e y o r  

p r o j e c t e d  t h e  lines on tile g round ,  t h e  boundary is t o  be l o c a t e d  

where t h e  s u r v e y o r  rai l  i t .  Floore v .  Campbell,  254 S.W. 2d 1018 (Tex .  

C i r .  App. 1 9 5 3 ) .  G r a n t s  of t h e  government f o r  l a n d s  bounded on 

s t r e a m s  and o t h e r  w a t e r s ,  w i t h o u t  r e s e r v a t i o n  o r  r e s t r i c t i o n  of  t e r m s ,  

a r e  t o  b e  c o n s t r u e d  a s  t o  t h e i r  e f f e c t  a c c o r d i n g  t o  t h e  law o f  t h e  

s t a t e  i n  which t h e  l a n d  l ies .  i r n i t a k e r  v .  PicBride, 197 U.S. 510 

(1905). Under P i i s s o u r i  law, a n  u n ~ a r k e d  l i n e  is n o t  a  n a t u r a l  o r  

a r t i f i c i a l  monument and d o e s  ~ o t ,  when c a l l e d  f o r  i n  a  deed ,  o v e r c o m e  

a  c a l l  f o r  d i s t a n c e .  Dolphin v .  Klann,  246 No. 4 7 7 ,  1 5 1  S.W. 9 5 6  

(1912) ,  and c a s e s  t h e r e  c i t e d .  h%ere a boundary l i n e  is  d c s c r i b e d  by 

measurement ,  i t  w i l l  govern  if t h e r e  be no  monuments by which t o  test  

i t s  a c c u r a c y ,  a l t h o u g h  r h e  d i s t a n c e  b e  d e s c r i b e d  as  s o  many m i l e s  m o r e  

o r  less. A d k i n s  v .  g u e s t ,  79 Mo. App. 36 (1899).  I n  t h e  c a s e  a t  b a r ,  - 
i t  is a p p a r e n t  t h a t  t h e  p o i n t  on " t h e  r i v e r  J e f f r e o n  a t  t h e  d i s t a n c e  

of t h i r t y  m i l e s  f rom i ts  mouth" is a p o i n t  p r o j e c t e d  on a  map and n o t  

a p o i n t  a s c e r t a i n e d  p h y s i c a l l y  by a su rveyor  and marked w i t h  a monument 

p r i o r  t o  d r a f t i n g  terms o f  t h e  t r e a t y .  I t  f o l l o w s  t h a t  t h e  c a l l  f o r  

d i s t a n c e  is  c o n t r o l l i n g ,  and t h a t  t h e  p o i n t  on t h e  J e f f r e o n  R i v e r  i s  

t o  b e  l o c a t e d  b y  measur ing  on a map 30 m i l e s  i n  a s t r a i g h t  l i n e  i n  a 

w e s t e r l y  d i r e c t i o n  s o  a s  t o  s t r i k e  t h e  J c f f r e o n  [ ~ o r t h ]  R i v e r  a t  t h e  
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end of  t h a t  l i n e .  Such a  l i n e  w i l l  s t r i k e  t h e  J e f f r e o n  R i v e r  i n  

Shelby  County ,  M i s s o u r i ,  i n  S e c t i o n  1 0 ,  Township 58 K o r t h ,  R a n g e  10 

R e s t  ( a s  d e p i c t e d  on p l a i n t i f f ' s  e x h i b i t  5 6 9 ) ,  and t h z t  p o i n t  Is t h e  

n o r t h w e s t  co rne r  o f  t h e  F i n d i n g  S l ( b )  awarded l a n d s .  S i n c e  t h e  n o r t h e r n  

boundary of  t h e  awarded l a n d s  i s  d e s c r i b e d  i n  t h e  t r e a t y  w ' i t h  r'ne words  

". . . a n d  down t h e  s a i d  J e f f r e o n  t o  t h e  ~ i s s i s s i p p i " ,  t h a t  r i ve r  

c o n s t i t u t e s  t h e  n o r t h e r n  boundary .  

The same A r t i c l e  2  of t h e  t r e a t y  d i r e c t s  t h a t  t h e  w e s t e r n  b o u n d a r y  

of  t he  F i n d i n g  21(b)  awarded l a n d s  b e g i n  "at a p o i n t  on t h e  M i s s o u r i  

r i v e r  o p p o s i t e  t o  t h e  mouth o f  t h e  Gasconade  r i v e r ;  t h e n c e  i n  a d i r e c t  

c o u r s e  s o  a s  t o  s t r i k e  t h e  r i v e r  J e f f r e o n  a t  t h e  d i s t a n c e  of t h i r t y  

m i l e s  f r o m  i t s  mouth . . ." The l a t t e r  p o i n t  i s  e s t a b l i s h e d ;  t h e  

b e g i n n i n g  p o i n t  f o r  t h e  w e s t e r n  boundary  may b e  l o c a t e d  o n  a modern  

map a t  t h e  town o f  Gasconade,  M i s s o u r i ,  i n  Gasconade C o u n t y .  

The  e a s t e r n  boundary o f  t h e  F i n d i n g  21(b)  awarded l a n d s  i s  t h e  

M i s s i s s i p p i  R i v e r .  The s o u t h e r n  boundary  is d e s c r i b e d  i n  F i n d i n g  2 1  (b) 

as ". . . a l i n e  commencing a t  t h e  mouth  o f  t h e  Cuivre  R i v e r ;  t h e n c e  

w e s t  to  a p o i n t  where  t h e  w e s t e r n  boundary  l i n e  of C e s s i o n  50 i n t e r s e c t s  

t h e  Callaway-Montgomery Coun ty  l i n e . "  T h a t  i n t e r s e c t i o n  o c c u r s  w e l l  

t o  t h e  n o r t h  of  Gasconade,  a p p r o x i m a t e l y  f o u r  miles w e s t  of t h e  p r e s e n t  

town o f  Mineola ,  M i s s o u r i ,  i n  Montgomery Coun ty ,  a t  S e c t i o n  3 6 ,  

Township 48 Nor th ,  Range 7 West ( a s  d e p i c t e d  o n  p l a i n t i f f s '  e x h i b i t  

569) .  

T h u s ,  t h e  F i n d i n g  21(b)  awarded l a n d s  may h e  d e s c r i b e d  as 

b e g i n n i n g  a t  t h e  mouth of  t h e  Cu iv re  R i v e r  where  i t  j o i n s  t h e  F i i s s i s s i p p i  



R i v e r ;  thence  w e s t e r l y  i n  a s t r a i g h t :  l i n e  t o  a  p o i n t  on the  Montgomery- 

Callaway Councy l i n e  a t  S e c t i o n  36, Township 4 8  North ,  Range 7 West 

j u s t  west  of Plineola,  ? ! i s s o u r i ;  thence northerly i n  a s t r a i g h t  l i n e  

t o  a  p o i n t  on t h e  J e f f r e o n  River i n  Shelby County,  Missour i ,  a t  

S e c t i o n  1 0 ,  Toimship 58 Korth ,  Range 1 0  West; thence  down t h e  Je f  f r e o n  

River  t o  t h e  K i s s i s s i p p i  R i v e r ;  thence dovn t h e  M i s s i s s i p p i  River  t o  

t h e  p o i n t  of b e g i n n i n g .  These l i n e s  t o g e t h e r  e n c l o s e  a g r o s s  a r e a  of 

1 ,850 ,000  a c r e s .  

The a c r e a g e  t o  be deducted from t h e  1 ,850 ,000  ac res  enc losed  by  

t h e  l i n e s  found and desc r ibed  above  i s  t h e  a g g r e g a t e  of confirmed 

f o r e i g n  land g r a n t s ,  Spanish and French. The defendant contends  t h a t  

t h e r e  were  109 con£ irmed g r a n t s  aggrega t ing  211,275 .El a c r e s .  T h e  

p l a i n t i f f s  concede no more than n i n e  such g r a n t s  aggregat ing 4 ,165 .50  

a c r e s ,  and even r e s p e c t i n g  those  t h e  p l a i n t i f f s '  l e g a l  argument would 

p r e c l u d e  e x c l u s  i o n .  

B a s i c a l l y ,  t h e  p a r t i e s  ' l e g a l  t h e o r i e s  are n o t  the  a f  f  i n n a t i v e  

and r e b u t t a l  a s p e c t s  of t h e  same c o n t e n t i o n s .  Ra ther ,  t h e  p l a i n t i f f s  

con tend  t h a t  c o n f i n n e d  g r a n t s  should be exc luded  only t o  t h e  e x t e n t  

t h a t  they e x t i n g u i s h e d  t h e  p l a i n t i f  i s '  r i g h t s  i n  t h e  same l a n d  and i n  

s o  d o i n g  conformed t o  the  e a r l i e s t  C o n g r e s s i o n a l  enactments r e s p e c t i n g  

l a n d  g r a n t  c l a i m s ,  while t h e  defendant  a r g u e s  t h a t  i t  should no t  h a v e  

t o  compensa te the  p l a i n t i f f s  f o r  l a n d  which, b e i n g  i n  confirmed 

p r i v a t e  land g r a n t s ,  was never  a  p a r t  of the p u b l i c  domain. 
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Between 1805 and 1 8 7 4 ,  Congress  p a s s e d  a  numbcr of  a c t s  r e l a t i n g  

t o  p r i v a t e  l a n d  g r a n t  c l a l m s .  Each was more l i b e r a l  t h a n  its 

p r e d e c e s s o r s  and each ,  e x c e p t i n g  t h e  f i r s t ,  w a s  i n t ended  t o  p r o m o t e  

c o n f i r m a t i o n  of  c l a i ;n s  r a t h e r  t h a n  t o  r e s u l t  i n  t h e i r  r e j e c t i o n .  

However, r e g a r d l e s s  of  t h e  t r e n d  toward l i b e r a l i z a t i o n  o f  c o n f i r m s t i o n ,  

e a c h  t ime Congress  a c t e d  on t h e  t o p i c  o f  c o n f i r m i n g  f o r e i g n  l a n d  

g r a n t s ,  i t  d i d  s o  t o  h o n o r  the  commitment of t h e  United S t a t e s  

c o n t a i n e d  i n  t h e  t h i r d  A r t i c l e  o f  t h e  L o u i s i a n a  Purchase  t r e a t y  o f  

A p r i l  30,  1803,  8 S t a t .  200, which g u a r a n t e e d  t h a t  t he  i n h a b i t a n t s  of  

t h e  ceded t e r r i t o r y  would be p r o t e c t e d  i n  t h e  f r e e  enjoyment o f  t h e i r  

p r o p e r t y .  Anroine S o u l a r d ' s  H e i r s  v .  U n i t e d  S t a t e s ,  29 U.S. 511 (1830) ; - 

Anto ine  S o u l a r d ' s  f!e-* v .  Un i t ed  S t a t e s ,  35 U.S. 100 (1836)  . I n  

c o n s i d e r i n g  t h e  n a t u r e  o f  t h e  p r o p e r t y  p r o t e c t e d  under t h e  treaty, 

t h e  c o u r t s  have  dj-atm no d i s t i n c t i o n  be tween  f o r e i g n  l a n d  g r a n t s  which 

were  p e r f e c t e d  under  f o r e i g n  l a w  by  t h e  d a t c  of the t r e a t y  and t h o s e  

which h a d  t h e i r  i n c e p t i o n  under  f o r e i g n  law 'out could b e  c o n f i r n e d  o n l y  

a f t e r  U n i t e d  S t a t e s  s o v e r e i g n t y  t o  t h e  ceded t e r r i t o r y  had a t t a c h e d .  

S t r o t h e r  v .  Lucas 37 U.S. 410 (1838) .  F u r t h e r ,  i n  t h e  v i e w  o f  t h e  
-9 

c o u r t s  n o  s i g n i f i c a n c e  o r  i n £  i r m i t y  a t t a c h e d  by reason o f  the f a c t  t h a t  

a f o r e i g n  l a n d  g r a n t  claim w a s  r e j e c t e d  by t h e  f i r s t  Board of Land 

C o m i s s i o n e r s  under t h e n  s t r i c t  c r i t e r i a  and  was l a t c r  c o n f  i n n e d  by 

t h e  s e c o n d  Board of Land Conmiss ioners  u n d e r  much more liberal c r i t e r i a .  

Massey v. Pnp in ,  65 U.S. 362 (1861) .  C o n t r a r y  t o  t h e  p l a i n t i f f s '  

c o n t e n t i o ~ s ,  t h e  c o n f i r m a t i o n s  consumxated by s u c c e s s o r s  t o  t h e  f i r s t  
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Board of Land Commissioners  were n o t  i n v a l i d  m e r e l y  because  those 

The s u p p l e m e n t a r y  f i n d i n g s  of  f a c t  t h i s  d a t e  e n t e r e d  i n  t h e  case a t  

b a r  a r e  c o n s i s t e n t  w i t h  t h e  f o r e g o i n g  d i s c u s s i o n s .  T h i s  c a s e  w i l l  now 

p r o c e e d  t o  a d e t e r m i n a t i o n  of  t he  fair market v a l u e  o f  t h e  n e t  a c r e a g e ,  

t h a t  i s ,  1 , 6 3 8 , 7 2 4 . 3 9  a c r e s  (1,850,000.00 less 211,275.61). E a c h  of t h e  

p a r t i e s  s h a l l  have t h i r t y  d a y s  t o  modify i t s  p o s i t i o n  on v a l u e  t o  conform 

t o  t h e  d e t e r m i n a t i o n s  h e r e i n  r e s p e c t i n s  b o u n d a r i e s  and excluded f o r e i g n  

l a n d  g r a n t s .  

Concur:  

7 ,..-4 r b &&.& 
T. Vance, Commissioner 

Richard h'. Yjr rbo rouzh ,  Commissioner 




