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BEFORE THE I N D I A N  CLAIMS CO?%TSSION 

THE bIOHAirE T R I B E  OF IhQLLYS OF ARIZONA, ) 
CALIFORNIA , AX3 hTVADA , ) 

1 
P l a i n t i f f ,  ) 

1 Docket No. 295-A 
v.  ) 

1 
THE UNITED STATES -OF AXERICA, 1 

1 
Defendant. 1 

Decided: June 1 6 ,  1 9 7 1  

Appearances : 
Raymond C. Simpson, 
Attorney f o r  t h e  P l a i n t i f f .  

Marvin E. Schneck, with whom was 
Ass i s t an t  Attorney General Sh i ro  
Kashiwa, Attorneys f o r  t h e  Defendant. 

OPINION OF THE COMXISS ION 

Commissioner Vance de l ivered  the op in ion  of the Connniss i on .  

On August 14, 1970, the defendant f i l e d  a "Hotion f o r  Rehearing" 

i n  t h i s  docke t  i n  which i t  requested t h a t  the Commission modify i t s  

f ind ings  of  f ac t ,  opinion, and i n t e r l o c u t o r y  o rde r  entered h e r e i n  on 

June  30, 1970,  t o  r e f l e c t  t h a t :  

I. The p l a i n t i f f  t r i b e  h a s  re l inquished  and abandoned any  

"unconscionable cons iderat ion" claim f o r  t h e  3 ,736  acres  of former 

Mohave l a n d s  below t h e  455th contour  l i n e ;  

2. The p l a i n t i f f  t r i b e  cannot a s s e r t  a  damage claim o r  c l a ims  f o r  

l o s s  of p e r s o n a l  property belonging t o  i n d i v i d u a l  Mohave I n d i a n s  ; and, 
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3.  The d e f e n d a n t  i s  not  bound by t h e  Cormniss ions  f i n d i n g  of f a c t  

t h a t  a ninimuin oE 6 , 3 0 0  a c r e s  o f  bjoliave l a n d s  above t h e  455 th  c o n t o u r  

l i n e  wcre i n ~ i n d a t e d  and t e m p o r a r i l y  l a s t  t o  p l a i n t i f f  t r i b e  as 2 

r e s u l t  of t h e  Pa rke r  Dam p r o j e c t .  

On August  24 ,  1970,  t h e  p l a i n t i f f  r e sponded  t o  t h e  d e f e n d a n t ' s  

mo t ion  but  a d d r e s s e d  i t s e l f  only t o  d e f e n d a n t ' s  c h a l l e n g e  o f  the 6,300 

a c r e  minimum f i g u r e .  

Idhen t h i s  Commission handed do~,m i t s  1970 d e c i s i o n ,  i t  h a d  some 

doub t  whe the r  s p r e s e n t  counse l  had  a c t u a l l y  abandoned  t h e  

I '  u n c o n s c i o n a b l e  c o n s i d e r a t i o n "  c l a i m  f o r  t h e  l a n d s  be low t h e  4 5 5 t h  

c o n t o u r  l i n e .  I n  o u r  judgment, some s t a t e m e r l t s  a t t r i b u t e d  t o  

p l a i n t i f f ' s  c o u n s e l  1,4iich appear  i n  t h e  r e c o r d  seemed scrnewllat 

ambiguous, and d i d  not: p r e c i s e l y  i n d i c a t e  an i n t e n t  t o  abandon s u c h  

c l a i m .  In  any  even t  vs have  a g a i n  reviewed t h e  r e c o r d  and t h e  

p l e a d i n g s ,  and, coupled  w i t h  p l a i n t i f f ' s  f a i l u r e  t o  r e s p o n d  t o  

d e f e n d a n t ' s  p r e s e n t  mo t ion  on t h i s  ve ry  p o i n t ,  w e  have  c o n c l u d e d  that 

f o r  a l l  i n t e n t s  and pu rposes  t h e  p l a i n t i f f  h a s  sbandoned any 

u n c o n s c i o n a b l e  c o n s i d e r a t i o n  c l a i m  f o r  t h e  3,736 a c r e s  o f  f o r m e r  

Nohnve l a n d s  below t h e  4 5 5 t h  c o n t o u r  l i n e .  

A s  t o  d e f e n d a n t ' s  sccond p o T n t ,  we a g r e e  t h a t  c l a i m s  f o r  t h e  l o s s  

o f  p c r s o n a l  p r o p e r t y  be longing  t o  i n d i v i d u a l  I n d i a n s  a r e  n o t  c o g n i z a b l e  

under the  p r o v i s i o n s  o f  t h e  I n d i a n  Clakns  Co:mi;sion A c t ,  60 Stat. 

1043. Absent-ce Shnwncc TI- ibc v. 'rile I!:litcd S ~ : : t c s ,  1G5 Ct .  C1. 510 

( 1 3 6 4 ) .  Tl lcreTorc ,  i n  o r d c r  t o  c l a r i f y  t h e  ~ c c o r c l ,  t i l e  i s s u e s  i n  t h i s  



c a s e  s h a l l  be l i m i t e d  t o  t h e  q u e s t i o n  of t h e  e x t e n t  of d e f e n d a n t ' s  

T h i s  b r i n g s  u s  t o  t h e  t h i r d  p o i n t  r a i s e d  i n  d e f e n d a n t  'S m o t i o n ,  

t h a t  i s ,  whe the r  d e f e n d a n t  i s  bound by o u r  f i n d i n g  t h a t  a t  l e a s t  6 ,300  

a c r e s  of  Ilohave t r i b a l  l a n d s  w e r e  inunda ted  and  t e m p o r a r i l y  lost t o  

t h e  p l a i n t i f f  t r i b e  a s  a r e s u l t  o f  t h e  P a r k e r  Dam p r o j e c t .  

Defendan t  s u g g e s t s  t h e  f o l l o w i n g  as  t o  why i t  i s  n o t  b o u n d  b y  

t h e  Commiss ion ' s  minimum a c r e a g e  f i n d i n g  : 

T h e  Cominission r e j e c t e d  ~ e t i t i o n e r s  ' ev idence  on 
a c r e a g e  a s  b e i n g  d i s p o s i t i v e  of t h e  i s s u e .  The d e f e n d a n t ' s  
e v i d e n c e  of 6300 a c r e s  a l b e i t  more c o g e n t  and s u b s t a n t i a l  
t h a n  p e t i t i o n e r s  was i n  e f f e c t  r e j e c t e d  as n o t  be ing  
s u f f i c i e n t  t o  make a  d e f i n i t e  and a b s o l u t e  f i n d i n g  o f  6300 
a c r e s .  It i s  s u b m i t t e d  :ha t  i f  d e f e n d a n t ' s  ev idence  f a l l s  
s h o r t  o f  t h e  Commission's s t a n d a r d s  f o r  e s t a b l i s h i n g  6300 
a c r e s  as a n  amount c e r t a i n  t h e n  i t  a l s o  f a l l s  s h o r t  of 
e s t a b l i s h i n g  6300 a c r e s  a s  a minimum f o r  which  t h e  
p e t i t i o n e r s  c o u l d  r e c o v e r  .* 

The Commiss ion  a g r e e s  t h a t  d e f e n d a n t ' s  e v i d e n c e  on t h e  a c r e a g e  

f i g u r e  was i n d e e d  more "cogent a n d  s u b s t a n t i a l  t h a n  p e t i t i o n e r s ,  " 

a n d  t h a t  i t  was o f f e r e d  a s  the  c o r r e c t  a c r e a g e  f i g u r e .  However ,  i n  

making  s u c h  a n  o f f e r ,  i t  f o l l o w s  t h a t  d e f e n d a n t  w a s  conced ing  t h a t  t h e  

a c r e a g e  t h a t  was i n u n d a t e d  was n o t  less t h a n  6,300 a c r e s .  It m a y  t u r n  

o u t  t h a t  w h e n  t h e  r e c o r d  is  comple t e  t h e  d e f e n d a n t  has  i n d e e d  s t a t e d  t h e  

I 
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c o r r e c t  ac reage .  However, t h e  Commission b e l i e v e s  t h a t  the p r e s e n t  

r e c o r d  may s u g g e s t  a h i g h e r  a c r e a g e  f i g u r e ,  and f o r  t h e  moment we f a i l  

t o  see  'now d o f e n d a n t  i s  prejudiced by h o l d i n g  i t  t o  a 6,300 m i n i m u m  

a c r e a g e .  

Defendan t ' s  mo t ion  w i l l  be  d e n i e d  and an a p p r o p r i a t e  o r d e r  e n t e r e d  

i n  confo rmi ty  w i t h  t h i s  o p i n i o n .  

JW. Vance, Commissioner 

We Concur: 

R icha rd  W. Yarborough,  C o m i s s i o n e r  




