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OPINION OF THE COMMISSION
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}\Uyt\endaLI, Chairman, delivered the cpinion of the Commission.
This case is nov before the Commission for a cucicion on the fair

1- . . - . . 3 . .
marzet value of lands which the Commission has previously detecrmiued
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were taken by defenéant, without payment of compensation, from the
plaintiff tribes on Scptember 4, 1886. See 19 Ind. Cl. Comm. 212
(1968).

The area to be valued consists of 14,802,387 acres net after
exclusion of certain Spanish-Mexican land grants within the perimeter
of the tract. The subject tract was located within what were then
the counties of Grant, Socorro, Sierra and Dona Ana in the southwestern
portion of the Territory of New Mexico and Cochise and Graham counties
in the southeastern part of the Arizona Territory.

Because of the huge size of the subject tract the topography is
varied. There are several isolated mountain ranges, as well as fertile
valleys along the rivers within the tract. Most of the land consists
of semi-~arid and desert plains with short-grass, bunch-grass and

> :
desert shrub vegetation. Water is not plentiful with the average
annual rainfall varying between 8 and 22 inches. The climate is mild
except at the higher elevations.

By 1886, the white population of the tract was approximately
26,000. There were numerous towns and settlements, the more important
ones being situated on the main line of the Southérn Pacific Railroad
and on .the spur lines of the Southern Pacific and the Atchison, Topei(a
and Santa Fe railroads which ran within the tract. Rail transportation
was good and telegraph lines connected the towns and settlements.

The Commission has concluded that as of September 4, 1886, there

were 14,742,387 acres of the subject tract which had an overall highest

e v



25 1nd. Cl. Corm. 2352 354

and best use for grazing cattle. Interspersed through the grazing lands

were approximately 150,000 acres suitable for farming. There were also

1

substantial forests located in rclatively inaccessible areas where there
was very little commercial timber activity. The remaining 60,000 acres
of the tract had an overall highest and best use for mining. Many of
the towns and settlements, but not all, were mining towns.

Both parties have valued the farmlands scparatelv. Doth agrece that
the acreage suitable for farming was worth about $5.00 per acre in 1886,
based upon recorded sales within the tract and comparable séles outside.
We believe $5.00 per acre is accurate. Our 150,000 acre figure is based
upon the fact that there was some tillable land so remote and scattered
that it would not have been in demand as férmland in 1886. Our total
surface valuation reflects the value of the farmlands.

Plaintiffs' expert, Mr. Donald D. Myers, valued 500,000 acres of
land at $2.50 per acre as timber land. With this conclusion we do not
agree. We have found that in 1886 there were approximately 1,000,000
acres of forested lands within the subject tract. However, these forests
were in the higher, relatively inaccessible areas where commercial timber
operations were impractical. There were no sales of timberlands within
the tract prior to 1886. What little demand there was for timber was
loczl and mainly for mining purposes. Ve feel that a prospective
purchaser of a tract of this size would have looked on the timber as an

enhancement to his purchase, but not as a separate increment. Its

presence would enhance the ianc’s value Lo a c¢ertain extent, but not above
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a value otherwise within the market range for grazing lands. See Tlingit

and laida Indians v. United States, 182 Ct. Cl. 137, 150, 389 F.2d 778,

783 (1968), and Northorn Paiute Nation v. United States, 16 Ind. Cl. Comm.

215, 317, 318 (1965), aff'd, 183 Ct. Cl. 321, 393 F.2d 786 (1968).

We believe that the value of the subject tract was enhanced by
the existence of townsites therein, but not to the extent suggested by
Mr. Myers who valued the townsites separately. Many of the towns and
settlements within the subject tract at the valuation date were mining
camps, the growth and permanence cf which depended entirely upon the
operation of the mines. Tombstone, in particular, among the larger towns,
was dependent upon the mines and miners. Copper and silver prices were
falling in 1886 and activity at the mines had correspondingly slowed
compared with the immediately preceding years. Mr. Myers' method of
“valuing the townsites based upon average recorded sales in 1884, 1885 and
1886 does not properly reflect the marked decline in demand in 1886 for
lots in Tombstone and Wilcox. This decline is evidenced by the fact that
of the sales considered by Mr. Myers, only 10 of 114 in Tombstone and 2
of 25 in Wilcox took place in 1886. However, those towns in agricultural
areas, such as Mesilla, and those on the railrcad lines, which were
developing as centers of shipping, would have been considered pemaneﬁt.
We have enhanced our total surface valuation to‘reflect the wvalue of the

townsites in 1886.

We now turn to consideration of the 14,742,387 acres of grazing lands.

We have found the value of these lands to be $9,600,000, including the

SUURUUVI
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enhancement value of the farmlands, timber, and townsites therein. Basic
to our determination of the value of these grazing lands is our finding
(with which the expert witnesses are substantially in agreement) that the
acreage had, in 1886, a cattle carrying capacity of approximately 320,000
head.

In Hualapai Tribe v. United States, 17 Ind. Cl. Comm. 456 (1966),

this Commission valued an area of 4,459,500 acres in northwestern Arizc.ma.
as of January 4, 1883. Mr. Myers, vho testified for the plaintiff in
the Hualapai case, used the same two methods of appraising the grazing
lands in that case as he used here. The first method was an income
analysis approach which involved a hypothetical cattle operation on the
tract at the valuation date. The other method was a comparable sales
approach under which the lands involved in the sales were compared
qualitatively with the subject tract by means of cattle carrying capacity
figures. Except for a detailed analysis of the extent of range depletion
since the valuation date and certain adjustments in carrying capacity to
reflect the depletion of the range, Mr. Myers' methods are the same,
including the same comparative sales.

In the hualapai case, supra, at 520 through 529, the Commission
approved Mr. Myers' comparable sales approach. The Commission's opinion
in the Hualapai case also took into consideration the checkerboard pattern

A\
of the Atlantic and Pacific Railroad lands used by Mr, Myers under his
\\ ,/ - -

comparable sales approach. We will not repeat here our extensive
discussion there. We have adhered substantially to our views therein

expressed in our consideration of Mr. Mvers' valuation and testiwuiy
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in the present case and in reaching our conclusions regarding the value
of the grazing lands in the Chiricahua Tract as of September 4, 1886.

Defendant's expert surface appraiser, Mr. harley M. McDowell, valued
the surface lands at $5,032,811.00. He used a comparable sales metho@
basced upon the sale of several large grazing areas outside the subject
tract. VWe are unable to accept as comparable many of the sales he has
used. For example, this Commiss'ion has held the‘ XIT sale not to

represent a bona fide sale. Blackfeet and Gros Ventre Tribes of Indians

v. United States, 18 Ind. Cl. Comm. 241, 336 (1967). In addition, the

comparable value of the land in Texas which was sold to Mr. Charles
Goodnight was questioned by the Commission in the Hualapai case, supra,
at 531-532, because the authenticity of the sales was supported only by
the unsubstantiated statement of Mr. Goodnight in his biography. There
are no written records of the sales, no information concerning the terms,
nor are the vendors identified. The 1882 sale to the Matador Land and
Cattle Company involved only 100,000 acres in the Texas Panhandle. The
sale included improvements, as well as stock and range privileges to
additional lands. Additional purchases by the Matador company during
.1882 and 1833 involved the purchase of small tracts, including many of
one section of land. The remaining Texas sales were somewhat comparable,
bur we do not find the claims made by Mr. McDowell, particularly as to
carrying capacity, to be supported by substantial evidence. Mr. McDowel}
also relied upon the 1884 sale of 1,000,000 acres of Atlantic and Pacific

Railroad lands in Arizona to the Aztec Land and Cattle Company for
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$500,000. The Commission has previously found, however, that this sale
was made uncer distressed conditions because the railroad needed funds

to repay loans to its parent company. See Jicarilla Apache Tribe v.

United States, 24 Ind. Cl. Comm. 123, 129 (1970). 1In addition, Mr. McDowell

minimized the higher priced sales of Atlantic and Pacific lands to
E. B. Perrin in 1886, 1887 and 1890 on the ground that Perrin was able
to select irregularly shaped tracts that included the best lands and
omitted some of the worst. In the Hualapai case, supra, at 525, the
Commission noted that while E. B. Perrin selected his acreage as
Mr. McDowell described, this same sale reserved for 15 years the
railroad's right to cut down and remove timber on the land. 1In aadition,
the sale excepted all springs and water supplies being used by the
railroad.

Finally, Mr. McDowell relied upon two Spanish-Mexican land grant
sales. The first of these was the Pedro Armendaris Grant, consisting
of 443,035 acres, which was sold in 1887 for $150,000 or about $0.34
per acre. This tract was located in New Mexico northeast éf the subject
tract. While we have taken into account the sale of the Pedro Armendaris
Grant in/our valuation, there is little evidence in the record, except
Mr. McDowell's own statements, whereby the cattle grazing capacity can
be compared with that of the subject tract.

The second land grant sale was the San Rafael del Valle Grant of
17,474 acres in Arizona immediately adjacent to the southwest corner

of the sulject tract. This grant was sold in 1887 for $1,071.45 or $0.06




















