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WerC taken by  d e f e n d a n t ,  w i t h o u t  payment of  compensation, f r o m  t h e  

The a r e a  t o  be  va lued  c o n s i s ~ s  o f  14 ,802 ,387  a c r e s  n e t  a f t e r  

e x c l u s i o n  of c e r t a i n  Spanish-Mexican l and  g r a n t s  w i t h i n  t h e  p e r i m e t e r  

o f  t he  t r a c t .  Tile s u b j e c t  t r a c t  was l o c a t e d  w i t h i n  what w e r e  t h e n  

t h e  c o u n t i e s  of  G r a n t ,  S o c o r r o ,  S i e r r a  and Dona Ana i n  t h e  s o u t h w e s t e r n  

p o r t i o n  of t he  T e r r i t o r y  of New Mexico and Cochise  and Graham c o u n t i e s  

i n  t h e  s o u t h e a s t e r n  p a r t  of  t he  Ar i zona  T e r r i t o r y .  

Because of t h e  huge s i z e  of t h e  s u b j e c t  t r a c t  t h e  t o p o g r a p h y  is 

v a r i e d .  There a r e  s e v e r a l  i s o l a t e d  moun ta in  r a n g e s ,  a s  w e l l  as f e r t i l e  

v z l l e y s  a long  t h e  r i v e r s  w i t h i n  the  t r a c t .  Most of  t h e  l a n d  c o n s i s t s  

of  Semi-arid and d e s e r t  p l a i n s  w i t h  s h o r t - g r a s s ,  b u n c h - g r a s s  and  

,I 
d e s e r t  s h r u b  v e g e t a t i o n .  Water  is  n o t  p l e n t i f u l  w i t h  t h e  a v e r a g e  

a n n u a l  r a i n f a l l  v a r y i n g  be tween 8 a n d  22 i n c h e s .  The c l i m a t e  i s  m i l d  

e x c e p t  a t  t h e  h i g h e r  e l e v a t i o n s  . 
By 1386, t h e  w h i t e  p o p u l a t i o n  o f  t h e  t r a c t  was a p p r o x i m a t e l y  

26 ,000.  There  were numerous towns a n d  s e t t l e n c n t s  , t h e  m o r e  i m p o r t a n t  

oncs  b e i n g  s i t u a t e d  on  t h e  main l i n e  o f  t h e  Sou the rn  P a c i f i c  R a i l r o a d  

a n d  on . t h e  s p u r  l i n e s  of t h e  S o u t h e r n  P a c i f i c  ar,d t h e  A t c h i s o n ,  T o p e k a  

and S a n t a  Fe r a i l r o a d s  which  r a n  w i t h i n  t h e  t r a c t .  R a i l  t r a n s p o r t a t i o n  

was g o o d  and t e l e g r a p h  l i n e s  connec ted  t h e  towns and s e t t l e m e n t s .  

T h e  Conmission h a s  concluded t l l a t  as of September 4 ,  1.586, t h e r e  

i 4 , 7 4 2 , 3 8 7  a c r e s  of the s u b j e c t  t r a c t  which had a n  o v e r a l l  h i g h e s t  
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based upon r e c o r d e d  s a l e s  w i t l l i n  t he  t r a c t  and comparable s a l e s  o u t s i d e .  

Ue b e l i e v e  $5 .00  per a c r e  is a c c u r a t e .  Our 150,000 a c r e  f i g u r e  i s  based  

upon t h e  f a c t  t h a t  t h e r e  was some t i l l a b l e  l2nd  s o  rcmote and s c a t t e r e d  

t h a t  i t  i ~ ~ o u l d  n o t  have been i n  dzmand a s  f a rmland  i n  18S6. Our t o t a l  

s u r f a c e  v a l u a t i o n  r e f l e c t s  the  v a l u e  of t h e  f a r x l a n d s .  

P l a i n t i f f s '  e x p e r t ,  M r .  Donald D.  Myers, va lued  530,000 a c r e s  of  

l a n d  a t  $2.50 p e r  a c r e  a s  tiinbcr l a n d .  f \ ' i th  t h i s  concl.usion w e  do n o t  

a g r e e .  We have  found t h a t  i n  1856 t h e r e  were a p p r o x i m t e l y  1 , 0 0 0 , 0 0 0  
[ 

i a c r e s  of  f o r e s t e d  l a n d s  w i t h i n  the  s u b j e c t  t r a c t .  iiowevcr, t h e s e  f o r e s t s  

: were i n  t h e  h i g h e r ,  r e l a t i v e l y  i n a c c e s s i b l e  a r e a s  where c o m ~ e r c i a l  t i m b e r  

o p e r a t i o n s  were  i n p r a c t i c a l .  There  were .no s a l e s  of t imber lands  w i t h i n  

t h e  E r a c t  p r i o r  t o  1886. What 1 j . t  t l e  derand t h e r e  was f o r  t i m b e r  w a s  

l o c a l  and uiainly f o r  c i n i n g  purposes .  b!e f e e l  t h a t  a p r o s p e c t i v e  

p u r c h a s e r  of a  t r a c t  of t h i s  s i z e  would have looked on the t i m b e r  as a n  

enhancement t o  h i s  purchase ,  but  n o t  2s a  s e p a r a t e  incrernrnt .  I t s  



7 8 3  (1968), and ::orthern P a i u t e  !:ation v .  Un i t ed  S t a t e s ,  1 6  I n d .  C 1 .  Corn. 

215, 317, 319 (l$65), 2 f f  ' d ,  183 C t .  C1. 3 2 1 ,  393 F .2d  7 8 6  ( 1 9 6 8 ) .  

We b e l i e v e  t h a t  t h e  v a l u e  of t he  s u b j e c t  t r a c t  was e n h a n c e d  by 

t h e  e x i s ~ e n c e  cf t o w n s i t e s  t h e r e i n ,  b u t  n o t  t o  t h e  e x t e n t  s u g g e s r e d  by  

M r .  Xyers who v a l u e d  t h e  t o w n s i t e s  s e p a r a t e l y .  Many of t h e  t o w n s  and 

s e t t l e n l e n t s  w i t h i n  t h e  s u b j e c t  t r a c t  a t  t h e  v a l u a t i o n  d a t e  w e r e  m i n i n g  

camps,  t h e  g r o v t h  and penr,anence of which dcpeilded e n t i r e l y  u p o n  t h e  

o p e r a t i o n  of t h e  mines .  Tombstone, i n  p a r t i c u l a r ,  among t h e  l a r g e r  t o w n s ,  

was dependent  up011 t h e  miiies and  mine r s .  Copper and s i i v e r  p r i c e s  were 
1 
> 
! 

f a l l i n g  i n  1886 and a c t i v i t y  at t h e  c l ines  had c o r r e s p o n d i n g l y  s lowed  I 
3 

compared w i t h  t h e  in-mediately p r e c e d i n g  y e a r s .  Mr. ?Iyers f  m e t h o d  o f  1 
S 

v a l u i n g  t h e  t o w n s i t e s  based upon a v e r a g e  r e c o r d e d  s a l e s  i n  1 8 8 4 ,  1885 a n d  i 

1886 d o e s  no t  ~ r o p e r l y  r e f l e c t  t h e  marked d e c l i n e  i n  demand i n  1886 for ! 
1 

l o t s  i n  Tombstone and Wilcox. T h i s  d e c l i n e  is evidenced by t h e  f a c t  t h a t  
z 
1 

! 
of  the  s a l e s  c o n s i d e r e d  by E I r .  Flyers, o n l y  10 of 1 1 4  i n  T o m b s t o n e  a n d  2 

of 25 i n  Wilcox took p l a c e  i n  1886. However, t h o s e  towns i n  a g r i c u l t u r a l  

a r c a s ,  s u c h  a s  H e s i l l a ,  and t h o s e  on t h e  r a i l r o a d  l i n e s ,  w h i c h  were  

d e v e l o p i n g  a s  c e n t e r s  of s h i p p i n g ,  would h a v e  been c o n s i d e r e d  p e n a n e n t .  

We have enhanced o u r  t o t a l  s u r f a c e  v a l i ~ a t i o n  t o  r e f l e c t  t h e  v a l u e  o f  the 

townsi  tes i n  1886. 

kTp now t u r n  t o  c o n s i d e r a t i o n  of t h e  14 ,742,387 a c r e s  of  g r a z i n g  l a n d s .  

hme found the v a l u e  of t h e s e  lancis t o  b e  $9 ,600,000,  i n c l u d i n g  the 
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enhancement v z l u e  of  the f a m l  rinds , t i n b c r ,  and  townsi t e s  t h e r e  in. Ens i c  

t o  our  d e t e r m i n a t i o n  of ~ t - i e  value of t h e s e  S r a z i i i ~  l ands  i.s our f i n d i ~ g  

(b:iti-i \,:ilic'n t h e  cxper- i;iLnesses a r e  s u b s t a n t i a l . l y  i n  agreement)  t h a t  the 

a c r e a g e  had,  i n  1836, a  c a t t i e  c a r r y i n g  c a p a c i t y  of a p p r o x i m a t e l y  310,000 

head.  

I n  H u a l e p a i  Tr ibe  v. u n i t e d  S t a t e s ,  1 7  Ind .  C 1 .  C O ~ I I .  456 ( 1 9 6 6 1 ,  

t h i s  Commission valued a n  a rea  o f  4,459,500 a c r e s  i n  n o r t h w e s t e r n  Arizona 

a s  of J a n u a r y  4 ,  1883. Mr. :.iyers, L-110 t e s t i f i e d  f o r  the  p l a i n t i f f  i n  

t h e  H u a l a p a i  c a s e ,  used t h e  same two methods of a p p r a i s i n g  t h e  g r a z i n g  

l a n d s  i n  t h a t  case  a s  h e  used h e r e .  T h e  f i r s t  method was a n  i n c o m e  . 

a n a l y s i s  a p p r o a c h  which involved a  h y p o t h e t i c a l  c a t t l e  o p e r a t i o n  on the  

t r a c t  a t  t h e  v a l u a t i o n  d a t e .  The o t h e r  method was a  comparab le  s a l e s  

approach u n d e r  which t h e  lands invo lved  i n  t h e  s a l e s  were compared  

q u a l i t a t i v e l y  wi th  the  s u b j e c t  t r a c t  by n-.eans of c a t t l e  c a r r y i n g  c a p a c i t y  

f i g u r e s .  E x c e p t  f o r  a d e t a i l e d  a n a l y s i s  of t h e  e x t e n t  of range d e p l e t i o n  

s i n c e  t h e  v a l u a t i o n  d a t e  and c e r t a i n  a d j u s t m e n t s  i n  c a r r y i n g  c a p a c i t y  t o  

r e f l e c t  t h e  d e p l e t i o n  o f  the r a n g e ,  M r .  Myers' ne thods  a r e  the s a m e ,  

i n c l u d i n g  t h e  same comparative s a l e s .  

I n  t he  hua lapa i  c a s e ,  s u p r a ,  a t  5 2 0  through 529,  t h e  Commission 

approved F i r .  Myers' comparable s a l e s  approach .  The C o n m i s s i o n ' s  o p i n i o n  

i n  t h e  H u a l a p a i  case  a l s o  took i l l to  c o n s i d e r a t i o n  the  c h e c k e r b o a r d  p a t t e r n  

\ 
of  t h e  Atlantic and P a c i f i c  R a i l r o a d  l a n d s  used by P l r .  X y e r s  under  h i s  

'! ;/ 
comparab le  s a l e s  q 2 r o a c h .  We w i l l  n o t  r q e a t  h e r e  o u r  e x t e n s i v e  

d i q c u s s i o n  the re .  We havc adnered  s u b s t a n t i a l l y  t o  our  views t h e r e i n  
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i n  the p r e s e n t  case and in reaching our  conc lus ions  r e g a r d i n g  t h e  v a l u e  

of t h e  g r a z i n g  lands  in  the Chir icahua T r a c t  as of September 4 ,  1886. 

Defendan t ' s  e>;perrr s u r f a c e  a p p r a i s e r ,  Pir. har lcy M. PlcDowell, v a l u e d  

t h e  s u r f a c e  lands a t  $5,032,511.00. tie used a comparable s a l e s  method 

based upon the  s a l e  of several large  g r a z i n g  a r e a s  o u t s i d e  t h e  s u b j e c t  

t r a c t .  b!e a r p  unable  to  acce? t  as corr.paraSle many of t h e  sales he h a s  

used.  For  example, t h i s  Coirznission h a s  he ld  t h e  XIT  s a l e  n o t  t o  

represent a  bona f i d e  s a l e .  B lackfee t  and Gros Ventre T r i b e s  of I n d i a n s  

v .  United S t a t e s ,  1 8  Ind. C 1 .  C o m .  241,  336 (1967). I n  a d d i t i o n ,  t h e  

comparable va lue  of the  land i n  Texas which was sold t o  I l r .  C h a r l e s  

Coodnight was quest ioned by t h e  Commission i n  the  Iiualapai c a s e ,  s u p r a ,  

a t  531-532, because the  a u t h e n t i c i t y  o f  the  s a l e s  was s u p p o r t e d  on ly  by 

t h e  u n s u b s t a n t i a t e d  s ta tement  of Mr. Goodnigh t i n  h i s  b i o g r a p h y .  T h e r e  

a r e  no w r i t t e n  records  of t h e  s a l e s ,  no in format ion  c o n c e r n i n g  t h e  terms, 

nor are t h e  vendors i d e n t i f i e d .  T'ne 1882 sale to t h e  M a t a d o r  Land a n d  

C a t t l e  Company irlvolved only  100,000 a c r e s  i n  the  Texas Panhandle .  The 

sale i n c l u d e d  improvements, as wel l  as s t o c k  and range p r i v i l e g e s  t o  

a d d i t i o n a l  l ands .  Addi t iona l  purchases  by t h e  Matador company d u r i n g  

1852 a n d  1883 involved the  purchase of s n a l l  t r a c t s ,  i n c l u d i n g  many of 

one s e c t i o n  of l a n d .  The remaining Texss sales were somewhat comparab le ,  

h ' t  w e  do not  f i n d  the c la ims  rmde by X r .  NcDowell, p a r t i c u l a r l y  a s  t o  

c a r r y i n g  c a p a c i t y ,  to  be supported by s u b s t a n t i a l  e v i d e n c e ,  f ir .  FicDowell 

a l s o  r e l i e d  upon t h e  1884 s a l e  of 1 ,000 ,000  acres of A t l a n t i c  and P a c i f i c  

R a i l r o a d  lands  in  Arizona t o  the Aztrec Land and C a t t l e  Company f o r  
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$500,000. The Coinmission has p rev ious ly  found,  Irouever, t h a t  t h i s  s a l e  

was r:ade under d i s t r e s s e d  c o n d i t i o n s  because the r a i l r o a d  needed f u n d s  

t o  repay loans  t o  i t s  p s r e n ~  company. Ze J i c a r i l l a  Apache T r i b e  V. 

United S t a t e s ,  24  I n d .  C 1 .  Comm. 1 2 3 ,  129 (1970) .  I n  a d d i t i o n ,  P i r .  l1cDowell 

minimized t h e  h i g h e r  p r i c e d  s a l e s  o f  A t l a n t i c  and P a c i f i c  l a n d s  t o  

E. B.  P e r r i n  i n  1886,  1887 and 1890 on t h e  ground t h a t  P e r r i n  w a s  a b l e  

t o  s e l e c t  i r r e g u l a r l y  shaped t r a c t s  t h a t  inc luded  t h e  best: l a n d s  and 

o m i t t e d  some of t h e  wors t .  I n  the  l iua lapa i  c a s e ,  s u p r a ,  a t  525,  t h e  

Commission n o t e d  t h a t  while E. E. P e r r i n  s e l e c t e d  h i s  ac reage  a s  

M r .  FlcDowell d e s c r i b e d ,  t h i s  sane s a l e  r e s e r v e d  f o r  15 y e a r s  t h e  

r a i l r o a d ' s  r i g h t  t o  c u t  down and renove tirriber on t h e  land.  I n  a d d i t i o n ,  

t h e  s a l e  excep ted  a l l  s p r i n g s  and w a t e r  s u p p l i e s  being used by t he  

r a i l r o a d .  

F i n a l l y ,  H r .  PicDowell r e l i e d  upon two Spanish-Mexican l a n d  g r a n t  

s a l e s .  The f i r s t  of t h e s e  w a s  the  Pedro Armendaris Grant ,  c o n s i s t i n g  

of 443,035 a c r e s ,  which w a s  s o l d  i n  1887 f o r  $150,000 o r  abou t  $0 .34  

p e r  a c r e .  T h i s  t r a c t  was l o c a t e d  i n  lu'ew Mexico n o r t h e a s t  of t h e  s u b j e c t  

t r a c t .  While we have taken i n t o  account  t h e  s a l e  of t h e  Pedro Armendar i s  

Grant  in,our v a l u a t i o n ,  t h e r e  is  l i t t l e  ev idence  i n  the  r e c o r d ,  e x c e p t  

M r .  McDowell's own s t a t e m e n t s ,  whereby t h e  c a t t l e  g raz ing  c a p a c i t y  can  

be  coapared w i t h  t h a t  of t h e  s u b j e c t  t r a c t .  

The s e c o n d  land  g r a n t  s a l e  w a s  the  San Rafael  d e l  Va l le  Grant of  

17,474 a c r e s  i n  Arizona immediately a d j a c e n t  t o  t h e  southwest c o r n e r  

. . 
uZ i;re s u u j c i t  :;a;:. ?'hi: grrint was s o l d  i n  1887 f o r  $1,071.45 o r  $0.06 














