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BEFORE T I E  INDIA?: CLAI?lS CO1EIISSION 

TiiE OSAGE NATION, ) 
) 

P l a i n t i f f  , ) 
) Docket Kos .  165, 106, 1 0 7  

V. ) and 108 

Decided: Mzy 2 6 ,  1971  

. . 

FINDINGS OF FACT ON A W - W  OF ATTOWEYS'  FEE 

On February  1 7 ,  1971,  c o u n s e l  f o r  t h e    la in tiff, t h e  Osage   it ion o r  

T r i b e  of I n d i a n s  of t h e  S ta te ,  of Oklahoma, f i l e d  h e r e i n  an a p p l i c a t i o n  f o r  

a l lowance  o f  a t t o r n e y s '  f e e ,  t o g e t h e r  w i t h  s t a t e m e n t s  by P a u l  M. N i e b e l l ,  

E s q u i r e ,  Delmas E. Mar t in ,  E s q u i r e ,  George E. N o r v e l l ,  E s q u i r e  and 

Warren S. Watkins  , Equi re ,  o u t l i n i n g  i n  d e t a i l  l e g a l  s e r v i c e s  pe r fo rmed  

i n  s u c c e s s f u l l y  f o r n u i a t i n g ,  p r o s e c u t i n g  and s e t t l i n g  t h e  c l a i m s  of t h e  

Osage N a t i o n  i n  t h e  above-numbered docke t s .  Having c o n s i d e r e d  t h e  s a i d  

a p p l i c a t i o n ,  inc lud i i ig  t h e  e n t i r e  r ecord  and a l l  proceedings  i n  t h e  

f a c t :  
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1. A w a r d .  On September 1 5 ,  1970,  i n  consonance wi th  a n  approved 

compromise s e t t l e m e n t  agreement between t h e  p a r t i e s ,  t h e  Commission e n t e r e d  

a f i n a l  judgment h e r e i n  i n  t h e  sum of $13,250,000.00 i n  favor of t h e  Osage 

:'.Tation ( 2 3  I n d .  C 1 .  Comn. 4 9 2 ) .  Funds t o  s z t i s f y  the  judgment  were 

a p p r o p r i a t e d  by Publ ic  Law 91-665, approved January 8 ,  1971  (84 S t a t .  1981) .  

2 .  C o n t r a c t u a l  Author i tv  . T h e  r e p r e s e n t a t i o n  h e r e i n  o f  t h e  Osage 

Nation was under t h r e e  formal c o n t r a c t s .  

(a) The f i r s t  of  these c o n t r a c t s ,  ass igned No. I - 1 - i n d .  42443, was 

en te red  i n t o  by the Osage T r i b e  of I n d i a n s  of Oklahoma on J a n u a r y  1 5 ,  1 9 5 1 ,  

w i t h  Delmas E. Martin and George E. Norve l l  of Tu lsa ,  Oklahoma and 

Guy Mart in  of Washington, D. C. This  c o n t r a c t  was approved on A p r i l  11, 

1951, and had a s p e c i f i e d  i n i t i a l  t e r m  of 5 yea r s  b e g i n n i n g  w i t h  i t s  d a t e  

of a p p r o v a l .  An ex tens ion  of i t s  term f o r  an  a d d i t i o n a l  2 y e a r s  

beginning on  A p r i l  11, 1956, was approved on A p r i l  26,  1 9 5 6 -  

(b) The second c o n t r a c t ,  a s s igned  No. 14-20-0650-0545 , was e n t e r e d  

i n t o  by ttle Osage T r i b e  of I n d i a n s  of Oklahoma on March 3 ,  1 9 5 8 ,  w i t h  

Dclmas E. l l a r t i n  and George E. Norvel l  of T u l s a ,  Oklahoma. I t  was 

approved o n  June 9 ,  1958, f o r  a  pe r iod  of 5 y e a r s  b e g i n n i n g  on  A p r i l  11, 

1958. M r .  Guy Martin was no t  named a s  an a t t o r n e y  p a r t y  i n  t h i s  c o n t r a c t  

or i n  t h e  t h i r d  c o n t r a c t  mentioned n e x t  below. 

(c) The t h i r d  c o n t r a c t ,  ass igned Xo. 14-20-0406-0012, was e n t e r e d  

i n t o  by t h e  Osage T r i b e  of I n d i a n s  of Oklahoma on May 23, 1 9 6 3 ,  w i t h  ' 

D c l m c l s  E. Mart in  and George E. Norve l l  of T u l s a ,  Oklahoma, Warren S . 
Watkins of Glaremore, Oklahoma, and P a u l  W. Niebel l  of W a s h i n g t o n ,  D. C .  
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T h i s  c o n t r a c t  was approvcd on August 2 0 ,  1963, f o r  a term of 5 y e a r s  

beginning on A p r i l  1 1 ,  1963.  By an znendment approved on J u l y  5 , 1 9 6 7 ,  

i t s  term was extended t o  A p r i l  1 0 ,  1972. 

3 .  Duties  R e q u i r e d .  Among o c h e r  t h i n g s ,  t h e  aforementioned c o n t r a c t s  

imposed upon t h e  a t t o r n e y s  t h e  d u t y  of a d v i s i n g  and  r e p r e s e n t i n g  t h e  Osage 

T r i b e  o f  I n d i a n s  of Oklahoma i n  p r o p e r l y  i n v e s t i g a t i n g  and f o r m u l a t i n g  

t h e  claims of the  Tr ibe  a g a i n s t  t h e  United S t a t e s  under the  I n d i a n  Claims 

Commission A c t ,  and the  f u r t h e r  d u t y  of r e p r e s e n t i n g  the T r i b e  b e f o r e  a l l  

c o u r t s ,  commissions, d e p a r t n e n t s  , t r i b u n a l s ,  committees of C o n g r e s s ,  and 

o t h e r  o f f i c e r s  having any du ty  t o  perform i n  connect ion w i t h  t h e  

i n v e s t i g a t i o n ,  c o n s i d e r a t i o n ,  o r  f i n a l  s e t t l e m e n t  of the ~ r i b e ' s  claims 

under  t h e  s a i d  Act. 

The c o n t r a c t s  a l s o  provided t h z t  t h e  a t t o r n e y s  i n  p e r f o r m i n g  t h e  

d u t i e s  r e q u i r e d  of them " s h a l l  b e  s u b j e c t  t o  t h e  s u p e r v i s i o n  a n d  d i r e c t i o n  

of t h e  s a i d  T r i b e ,  and s h a l l  make nc compromise, s e t t l e m e n t ,  o r  o t h e r  

ad jus tment  af t h e  m a t t e r s  i n  c o n t r o v e r s y  w i t h o u t  t h e  approva l  o f  t h e  

~ ~ m m i s s 5 o n e r  of I n d i a n  A f f a i r s  and  the s a i d  T r i b e ;  and t h e  s a i d  A t t o r n e y s  

s h a l l  a l s o  p u r s u e  t h e  l i t i g a t i o n  i n  q u e s t i o n  t o  and through t h e  c o u r t  of 

f i n a l  r e s o r t  u n l e s s  a u t h o r i z e d  by t h e  Commissioner of I n d i a n  A f f a i r s  t o  

t e r m i n a t e  t h e  proceedings  a t  an i n t e r m e d i a t e  s t a g e  thereof.  I I 

4. C o m ~ e n s a t i o n  Under The C o n t r a c t s .  With respec t  t o  the a t t o r n e y s  ' 

compensat ion f o r  s e r v i c e s  r e n d e r e d ,  a11 o f  t h e  aforement ioned c o n t r a c t s  

P r o v i d e ,  among o t h e r  t h i n g s ,  f o r  a c o n t i n g e n t  f e e  of not t o  e x c e e d  

10 p e r  c e n t  of t h e  recovery  f o r  t h e  I n d i a n s .  Relevant  c o m p e n s a t i o n  
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p r o v i s i o n s  c u r r e n t l y  i n  e f f e c t  i n  t h e  1963  c o n t r a c t ,  a s  a m e n d e d ,  r e a d  as 

f o l l o w s :  

" I t  is  agreed  t h a t  t h e  compensat ion of t h e  p a r t i e s  of 
t l ~ e  secand  p s r t  [:he a t t o r n e y s ]  f o r  the  s e r v i c e s  t o  b e  r e n d e r e d  
under t h e  terms o f  t h i s  c o n t r a c t  i s  t o  be wilolly c o n t i n g e n t  
upon a  r ecove ry  f o r  t he  T r i b e .  The p a r t i e s  of the  s e c o n d  
p a r t  s h a l l  r e c e i v e  s ~ c h  compensa t ion  a s  t h e  Commissioner o f  
I n d i a n  A f f a i r s  may f i n d  e q u i t a b l y  t o  be due ,  i f  t he  ma t t e r  b e  
s e t t l e d  wi thou t  submiss ion  t o  a  c o u r t  o r  t r i b u n a l ,  o r  i n  t h e  
e v e n t  i t  is  submi t t ed  t o  s u c h  c o u r t  o r  t r i b u n a l ,  t h e n  s u c h  sum 
a s  may b e  de termined by t h e  s a i d  c o u r t  o r  t r i b u n a l  e q u i t a b l y  
to be  due  f o r  t h e  s e r v i c e s  t h e r e t o f o r e  r ende red  unde r  t h i s  
c o n t r a c t  b u t  i n  no event  s h a l l  t h e  a g g r e g a t e  f e e  e x c e e d  t e n  
p e r  centum of any and a l l  sums r e c o v e r e d  o r  p rocu red ,  t h r o u g h  
e f f o r t s ,  i n  whol-e o r  i n  p a r t ,  f o r  t h e  s a i d  I n d i a n s ,  w h e t h e r  
by s u i t ,  a c t i o n  of any depa r tmen t  of t h e  Government, o r  
o t h e r w i s e ;  t he  s a i d  sum t o  be d i s t r i b u t e d  among t h e  p a r t i e s  
of t h e  second p a r t  a s  t hey  may a g r e e .  

"It is f u r t h e r  ag reed  t h a t  o f  t h e  funds  h e r e t o f o r e  advanced 
p a r t i e s  of the  second p a r t  by p a r t y  of t h e  f i r s t  p a r t  [Osage  
T r i b e  o f  I n d i a n s  of Oklahoma] i n  t h e  amount of  $24,557.88, 
t h a t  $13,200 of s a i d  amount w a s  p a i d  as r e s e a r c h  f e e s  t o  
Warren Watkins,  who i s  o n e  of t h e  p a r t i e s  o f  t h e  s e c o n d  p a r t ,  
and t h a t  s a i d  sum of $13,200 s h o u l d  be cons ide red  a s  an advance  
payment of  a t t o r n e y s '  f e e s  i n  f i x i n g  t h e  a t t o r n e y s '  fee d u e  
p a r t i e s  uf t he  second p a r t  under  t h i s  c o n t r a c t .  

11 Any f e e  f o r  s e r v i c e s  which Guy Mar t in  may be  e n t i t l e d  t o  
u n d e r  t h e  a t t o r n e y s '  c o n t r a c t  o f  J anua ry  1 5 ,  1951, and any  
e x t e n s i o n  o r  r enewa l  t h e r e o f ,  s h a l l  be cons ide red  i n  a l l o w i n g  
t h e  fee t o  p a r t i e s  of t h e  second p a r t ,  and Guy M a r t i n ' s  i n t e r e s t  
i n  s a i d  f e e  s h a l l  n o t  i n c r e a s e  t h e  o b l i g a t i o n  of t h e  p a r t y  o f  t h e  
f i r s t  p a r t  . I t  

5. S t a t u t o r y  P r o v i s i o n s  On F e e s .  The I n d i a n  Cla ims Conmiss ion  A c t  

(60 S t a t .  lOf,9) ,  under which t h e  claims h e r e i n  were p r o s e c u t c i l ,  c o n t a i n s  

t h e  f o l l o i ~ i n ~  p r o v i s i o n s  ( a t  page 1053) - p e r t a i n i n g  t o  t h e  a l l o w a n c e  o f  

a t t o r n e y s  ' f e e s :  
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"Sec. 15 . . . The f e e s  of such a t t o r n e y  o r  a t t o r n e y s  
f o r  a l l  s e r v i c e s  rendered i n  PrcJsecut ing t h e  claim i n  q u e s t i o n  
whether b e f o r e  t h e  Commission o r  o t h e r i i s e ,  s h a l l ,  u n l e s s  t h e  
amount o f  such f e e s  is  stipulated i n  t h e  approved c o n t r a c t  
between the  a t t o r n e y  o r  a t t o r n e y s  and t h e  c l a i m a n t ,  be  f i x e d  
b y  the  Commission a t  such amount a s  t h e  Comxission, i n  
accordance with s t a n d a r d s  o b t a i n i n g  f o r  p r o s e c u t i n g  s i m i l a r  
c o n t i n g e n t  claims i n  c o u r t s  of law, f i n d s  t o  be adequate 
compensation f o r  s e r v i c e s  r e n d t r e d  and  r e s u l t s  ob ta ined ,  
c o n s i d e r i n g  the  con t ingen t  n a t u r e  of t h e  c a s e ,  plus a i l  
reasonab le  sspenses  i n c u r r e d  i n  the  p r o s e c u t i o n  of t h e  claim; 
but  t h e  amount s o  f i x e d  by t h e  Commission, e x c l u s i v e  of  
reimbursements f o r  a c t u a l  expenses ,  s h a l l  n o t  exceed 1 0  p e r  
centun of t h e  amount recovered  i n  any c a s e .  . . ." 
6. Requested Fee. A s  o r i g i n a i l y  f i l e d  h e r e i n ,  the  a t t o r n e y s '  

a p p l i c a t i o n  requested allowance o f  an a t t o r n e y s  ' f e e  i n  t h e  amount of 

$l ,325,000.00,  r e p r e s e n t i n g  10 p e r  cent  of t h e  amount of t h e  f i n a l  judgment ,  

l e s s  t h e  sum of $13,200.00 advanced by t h e  Osage Nation t o  p a y  a  r e s e a r c h  

f e e  t h a t  i s  constdered as an  advance payment o f  a t t o r n e y s '  f e e s  under  t h e  

above-quoted p rov i s ions  i n  t h e  a t t o r n e y s '  1963 c o n t r a c t ,  o r  a n e t  f e e  of  

$1,311,800.00. A s  modified by t h e  c o n s e n t  of c o u n s e l ,  quo ted  below i n  

f i n d i n g  1 0 ,  t h e  reques ted  f e e  is i n  t h e  =aunt o f  1 0  per c e n t  of  t h e  

award h e r e i n ,  less t h e  f u l l  amount of $24,557.88 h e r e t o f o r e  advanced  t o  

t h e  a t t o r n e y s  by t h e  Osage T r i b e  of I n d i a n s  o f  Oklahoma, o r  t h e  n e t  sum 

7. Defendant 's  Response. The d e f e n d a n t ' s  response was i n  t h e  f o r m  

of a ;?tter dated March 12 ,  1971, which r e a d s  i n  p a r t  a s  f o l l o w s :  

"Re: Osage Nation v. United S t a t e s ,  Docket Nos. 
105, 106 ,  107 and 108 b e f o r e  t h e  Indian 
Claims Commission - 

"We enclose  a copy o f  a l e t t e r  from t h e  A s s o c i a t e  S o l i c i t o r  
of t h e  Department of t h e  I n t e r i o r  d a t e d  March 6 ,  1 9 7 1  w i t h  a n  
a t  taci& i i ,~ , , ,~i; i ;2sz.  f ::: t5rt Lctf  nc A ~ s o c i n t e  Commissioner of 
Z n d i s s  A f f a i r s  d a t e d  February 26 ,  1971. 
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"T"IIC Act ing  Associate Comrnissioncr s t a t e s  t h a t  t he  Bureau  
o f  I n d i a n  A i i a i r s  docs n o t  have s u f f i c i e n t  d c t a i l c d  k n o w l e d g e  
o f  the  l i t i g a t i o n  t o  make a  rcconuncndation a s  t o  t h e  f e e  
ea rned  by  chc a t t o r n e y s  and the  Depar tment  o f  t he  I n t e r i o r  
c o n c u r s  i n  t h i s  view. Til is  Depar tment  [Uni ted  S t a t e s  D e p a r t m e n t  
o f  J u s t i c e ]  concurs  i n   his view. T h i s  Departnlent e x p r e s s e s  
no v iew a s  to  t h e  amount o f  t h e  f e e . "  

8. ? ; o t i c >  to  :he Osage N a t i o n .  A n o t i c e  o f  t h e  f i l i n g  o f  t h e  

a t t o r n e y s  ' a p p l i c a t i o n ,  which enc losed  a copy of  t h e  s a i d  a p p l i c a t i o n ,  

was d u l y  s e n t  on February 18, 1971,  to S y l v e s t e r  J .  T i n k e r ,  C h i e f  o f  t h e  

Osage N a t i o n  of I n d i a n s .  Chief  T inke r  responded t o  the  n o t i c e  i n  a  l e t t e r  

d a t e d  Ffarch 3 ,  1971, add res sed  t o  Mr. Norman E.  Tirnko, D e p u t y  C l e r k ,  

I n d i a n  C l a i m s  Conmission. The l e t t e r  r e a d s  i n  p a r t  a s  f o l l o w s :  

"Reference  i s  made t o  your l e t t e r  o f  February  18, 1971 ,  
which was r e c e i v e d  by t h e  Osage T r i b a l  Counc i l  on F e b r u a r y  22,  
1971 ,  r e l a t i v e  t o  t h e  a p p l i c a t i o n  f o r  a l l owance  o f  a t t o r n e y  
f e e  i n  Tne Osspe Na t ion ,  P l a i n t i f f ,  v. The United S t a t c s ,  
D e f e n d a n t ,  Docket Nos. 1 0 5 ,  106, 107, and 108.  

"On Narch 2 ,  1971, t h e  Osage T r i b a l  Counc i l  c o n f e r r e d  
w i t h  M r .  Delmas E .  M a r t i n  r e l a t i v e  t o  t h e  r e q u e s t e d  a t t o r n e y  
fee. The Council  does n o t  o b j c c t  t o  t h e  I n d i a n  C l a i m s  Commission 
a l l o w i n g  an a t t o r n e y  f e e ,  p r o v i d e d  such  f e e  and e x p e n s e s  do n o t  
a g g r e g a t e  more than  10 p e r c e n t  o f  t h e  judgment, less a d v a n c e d  
a t t o r n e y  f e e  o f  $13,200,  and r e q u e s t s  t h a t  any a t t o r n c y  f e e  
d u e  M r .  Guy P fa r t i n  be p a i d  from t h e  a t t o r n c y  f e e  r e c e i v e d  b y  
t h e  a t t o r n e y s  o f  r eco rd , "  

9.  Powcrs of  At torney .  On A p r i l  16 ,  1971-, M r .  N i e b e l l  f i l e d  h e r e i n  

t l ~ e  two powers  of a t t o r n e y  d e s c r i b e d  below: 

(a) The f i r s t  power, e x e c u t e d  o n  March 8, 1971, by De lmas  E. M a r t i n ,  

Gcorgc E, Morvcl.1, and Warren S. Watlcins c o n f e r r e d  upon P a u l  M. N i e b e l l ,  

thc i . r  colleague i n  t h c  r e p r e s e n t a t i o n  of  t h e  p l a i n t i f f  h e r e i n ,  " f u l l  powe 

and a u t h o r i t y  t o  do and pe r fo rm a l l  and  e v e r y  a c t  and t h i n g  w h a t s o e v e r  

r c c i u i s i t c  and ncccssa ry  to b c  donc" with r c s p c c t  t o  " t h e  p r o c e s s i n g ,  
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c o l f  e c t i n g  and f i n a l i z i n g  o u r  r e s p e c t i v e  i n t c r c s  t s  i n  c la ims  f o r  a t t o r n e y  

fees  earned and allowed i n  ~ o c k e t  Nos. 105,  106-107, and 108, b e f o r e  t h e  

Ind ian  Claims Com.ission",  i n c l u d i n g  a u t h o r i t y  f o r  Fir. N i e b e l l  t o  r e c e i v e  

payment from t h e  Treasury  of the  a t t o r n e y s '  f e e  h e r e i n  r'or s u b s e q u e n t  

d i s t r i b u t i o n  by him to t h e  c o n t r a c t  c l a i m s  a t t o r n e y s .  

(b)  The second power, executed on A p r i l  14 ,  1971, by Guy K a r t i n  o f  

Washington, D, C., one of t h e  a t t o r n e y s  employed by the Osage N a t i o n  

under t h e  c o n t r a c t  mentioned above under f i n d i n g  2(a) ,  c o n f e r r e d  upon 

Paul M. N i e b e l l  " f u l l  power and a u t h o r i t y  t o  do and perform all and e v e r y  

a c t  and t h i n g  whatsoever  r e q u i s i t e  and n e c e s s a r y  t o  be done" w i t h  r e s p e c t  

"to t h e  p r o c e s s i n g ,  c o l l e c t i n g  and f i n a l i z i n g  my r e s p e c t i v e  interest i n  

t h e  c la im f o r  a t t o r n e y  f e e s  earned and a l l o w e d  t h e  a t t o r n e y s  i n  Docket  

NOS. 105, 106-107, and 108, b e f o r e  t h e  I n d i a n  Claims G o m i s s i o n " ,  i n c l u d i n g  

a u t h o r i t y  f o r  M r .  N i e b e l l  t o  r e c e i v e  payment from t h e  T r e a s u r y  of t h e  

a t tornel ' s '  f e e  h e r e i n  and f o r  h i s  subsequen t  d i s t r i b u t i o n  t o  Guy M a r t i n  

o f  h i s  i n t e r e s t  i n  t h e  same. 

10. Copsent of Counsel. On May 1 7 ,  1971,  M r .  N i e b e l l  f i l e d  h e r e i n  a ----- 

s igned s t a t e m e n t  e x p r e s s i n g  t h e  fo l lowing  c o n s e n t  of c o u n s e l :  

"CONSENT OF COUNSEL RE 
APPLICATION FOR ATTORNEY FEE 

I t Under a u t h o r i t y  of t h e  g e n e r a l  powers of a t t o r n e y  g r a n t e d  
tc the unciersigned, f i l e d  h e r e i n ,  t h e  unders igned,  f o r  h i m s e l f  
and a l l  of a s s o c i a t e  counsel  i n  t h e  above e n t i t l e d  Osage cases, 
hereby consen t s  t o  t h e  a l lowance o f  a t t o r n e y  f e e  and e x p e n s e s  
i n  a c c o r d a n c e  w i t h  t h e  t e r m s  of t h e  l e t t e r  of S y l v e s t e r  J. 
Tinker, P r i n c i p a l  Chief o f  the  Osage Nat ion ,  dated March 3 ,  
1371 ,  and addressed 20 M r .  Norman E. Timko, Deputy C l e r k ,  
I r , d i m  Claims Conmission. 
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11. Claims Involved. Thc s u b j e c t  m a t t e r  of each of the c la ims  i n  

Docket Nos. 105 ,  106, and 107 was land t o  which t h e  p l a i n t i f f  claimed 

Ind ian  t i t l e .  I n  Docket NO. 108, ;he c l a i m  was concerned with c e r t a i n  

l e g a l  c o s t s .  

The P e t i t i o n  i n  Docket No. 105 sought  a d d i t i o n a l  compensa t ion  f o r  

l a n d s  ccded t o  t h e  United S t a t e s  by t h e  T r e a t y  of November 10, 1808, 

r a t i f i e d  on A p r i l  28, 1810 (7 S t a t .  107,  2 Kapp. 95; Royce C e s s i o n  67), 

a l l e g i n g  t h a t  t h e  terms of t h e  cess ion  were unconscionable.  

The p e t i t i o n  i n  Docket No. 106 sought  a d d i t i o n a l  compensa t ion  f o r  

l a n d s  ceded t o  t h e  United States by t h e  T r e a t y  of September 25, 1818, 

r a t i f i e d  on J a n u a r y  7,  1819 (7 S t a t .  183,  2 Kapp. 167; Royce Cess ion 971,  

a l l e g i n g  t h a t  t h e  terms o f  t h e  cess ion  were unconscionable.  

The p e t i t i o n  i n  Docket No. 107 sought  a d d i t i o n a l  c o m p e n s a t i o n  f o r  l a n d s  

ceded to  t h e  Uni ted S t a t e s  by the  Trea ty  of June 2, 1825, r a t i f i e d  on 

December 30, 1825 (7 S t a t .  240, 2 Kapp. 217; Royce Cession 1 2 3 1 ,  a l l e g i n g ,  

i n  e f f e c t ,  t h a t  the  c o n s i d e r a t i o n  f o r  t h e  c e s s i o n  was u n c o n s c i o n a b l e .  

The p e t i t i o n  i n  Docket No. 108 a s s e r t e d  a c l a i m  f o r  the recovery of  

l e g a l  fees and expenses i n c u r r e d  by t h e  Osage Ind ians  i n  p r e v e n t i n g  t h e  

r a t i f i c a t i o n  by the  United S t a t e s  Sena te  o f  the  so -ca l l ed  Drum Creek 

p e a t y  of May 27, 1868, a l l e g i n g ,  i n  e f f e c t ,  t h a t  t h e  t r e a t y  was f r a u d u l e n t  

and t h a t  t h e  l e g a l  c o s t s  i n c u r r e d  by t h e  Osages would n o t  have been 

n e c e s s a r y  b u t  f o r  t h e  neg l igence  of t h e  defendant  i n  p e r m i t t i n g  the  

P e r p e t r a t L o n  o f  such fraud.  
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12. S c r v i c c s .  Tie p e t i t i o n s  i n  t h e  d o c k e t s  h c r e i n  w e r e  f i l e d  on 

May 14 ,  1951 .  Thosc i n  Docl:et Xos. 1 0 5 ,  106,  and 107 i n v o k e d  p r o v i s i o n s  

i n  S e c t i o n  2 o f  tile I11tlian C la ims  C o m ~ i s s i o n  Act  w i th  r e s p e c t  LO r e v i s i o n  

of  t r e a t i e s  on t!ie a 1  1 cgcd ground t h a t  uncousc ionab! c  c o n s i d e r a  t i o n  was 

pa id  b y  t h c  LiniteJ S t z t e s  u n d e r  tile a f o r e m c n t i o n e d  Osage t r e a t i e s  f o r  

t h e  c e s s i o n  of l a r g e  a r c z s  o f  Osage l a n d s  l o c a t e d  i n  the p r e s e n t  S t a t e s  

o f  X i s s o u r i  , Arliansas , Kansas and Oklahoma. These  c a s c s  r e q u i r e d  proof  

of  t h e  p l a i n t i f f ' s  I n d i a n  t i t l e  to  s a i d  l a n d s .  Such c a s c s  a r e  c o n s i d e r e d  

to  be among t h e  most conpler, and most difficult t o  prove o f  a l l  I n d i a n  

c l a i m s  c a s c s .  

The d e f e n d a n t ' s  answers  i n  Docket N O S .  1 0 5 ,  106 and 1 0 7 ,  f i l e d  on 

October 2,  1956 ,  August  23, 1 9 5 7 ,  and Augus t  1 6 ,  1956,  r e s p e c t i v e l y ,  

a s s e r t e d  d e f e n s e s  amounting t o  g e n e r a l  d e n i a l s  o f  l i a b i l i t y .  They 

a l l e g e d ,  i n  e f f e c t ,  among o t h e r  t h i n g s ,  t h a t  t h e  p e t i t i o n s  f a i l e d  t o  s t a t e  

c a u s e s  of  a c t i o n  under  any s e c t i o n  of  the I n d i a n  Claims Commiss ion  Act;  

t h a t  the p l a i n t i f f  was n o t  t h e  s u c c e s s o r  i n  i n t e r e s t  t o  t h e  O s a g e  t r i b a l  

e n t i t i c s  w i t h  whom t h e  Osage t r e a t i e s  i n v o l v e d  were  made; t h a t  t h e  c l a i m s  

were based upon immemorial p o s s e s s i o n  o r  a b o r i g i n a l  occupancy o f  c e r t a i n  

l a n d s ,  which  d i d  n o t  c o n s t i t u t e  a cornpensable e s t a t e  o r  i n t e r e s t  a g a i n s t  

t h e  United S t a t e s ;  and t h a t  t h e  Osages under  t h e  terns of l a t e r  t r e a t i e s  

o r  ag reemen t s  r e l e a s e d  t o  t h e  Un i t ed  S t a t e s  a l l  c l a i m s  and r i g h t s  which t h e y  

might  have h a d  unde r  t h e  s a i d  Osage t r e a t i e s .  

These a n s w e r s  r e q u i r e d  t h e  p l a i n t i f f  t o  p r o v e  t h e  b a s i c  a l l e g a t i o n s  

i n  t h e  p e t i t i o n s .  1.e r e c o r d  shows t h a t  t h e  p l a i n r i f f ' s  a t t o r n e y s  
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e f  f e c t i v e l  y rnct t \ l i s  chn l lenge .  P r i o r  to  t h e  se t t le incnt  h c r c i n ,  o n  t h e  

b a s i s  o f  t h e  proof adduced, the  Commission had: 

( 2 )  Dcterrntned i n  Docket: 1~20, 105 t h ~ t  t h c  ? l a i n t i f f  had a b o r i g i n a l  

t i t l e  t o  a  t r a c t  o f  1311d i n  b l issour i  and Arkansas (a por t ion  of R o y c e  

Ccss ion 6 7 )  c o n t a i n i ~ g  13,113,000 a c r e s  having a  value of $7 ,000 ,000 .00  

when taken  under t h e  1803 t r e a t y  o f  c e s s i o n ;  t h a t  the United S t a t e s  pa id  

$56 ,833 .79  to  t h e  Osages under t h a t  t r e a t y ;  and r h a t  the  p l a i n t i f f  was 

e n t i t l e d  t o  judgment on t h i s  c la im i n  t h e  n e t  amount of $6,943,166.21,  

l e s s  any a l l o w a b l e  o f f s e t s  (21 Ind. C 1 .  Comii. 67) .  

( b )  Determined i n  Docket Nos. 106 and 107 t h a t  the  p l a i n t i f f  had 

a b o r i g i n z l  t i t l e  t o  an a r e a  oE land i n  Pl issour i ,  hrkansas ,  Oklahoma and 

Kansas (Royce Cess ion 97 ,  and a  p o r t i o n  o f  Cession 123) ceded b y  t h e  

Osages under t h e  aforementioned 1818 and 1825 t r e a t i e s  t h a t  was s a i d  

t o  c o n t a i n  a b o u t  16,000,000 acres; and d i r e c t e d  t h e  c a s e s  i n  D o c k e t  Nos. 

106 and 107 t o  proceed wi th  t h e  p roduc t ion  of  evidence to  show the acreage  

o f  t h e  ccded l a n d s ,  t h e  v a l u e  of t h e  same as of t h e  d a t e s  o f  r a t i f i c a t i o n  

o f  t h e  s a i d  t r e a t i e s ,  and t h e  va lue  of t h e  c o n s i d e r a t i o n  r e c e i v e d  f o r  

them (19  Ind. C 1 .  Con~n. 447) .  

'fllc Osage c a s e  i n  Docket No. 108  p r e s c n t e d  a unique c l a i m  for the 

recovery of f u n d s  nl lcged t o  t ~ a v e  been d i s b u r s e d  by the  United S t a t e s  

from Osagc t r i b a l  funds Tor payment of thc  f e e s  and expenses o f  c o u n s e l  

r e t a i n e d  by t h e  Osngcs to  prcvent  t h e  r a t i f i c a t i o n  of t h e  s o - c a l l e d  Drum 

Crcck Trea ty  of 1SG8. As o r i z i n a l l y  s t a t c d  i n  t h c  p e t i t i o n  t h e  p r i n c i p a l  

amount o f  this c l a i m  arnounccd to $70,000.00. It  was l n t c r  r e d u c e d  t o  the 
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t o t a l  amount of $55,669.34. In t h i s  case t h e    la in tiff invoked t h e  

Commission's j u r i s d i c t i o n  under Clauses ( 2 )  and (5) of Sect ion 2 of the  

Indian  Claims Comiss ion  AC t. 

?"ne defendant ' s  answer i n  Docket No. 108, filed on January 11, 1957, 

amounted, i n  e f f e c t ,  to a general clenial of t h e  e s s e n t i a l  a l l e g a t i o n s  Fn t h e  

p e t i t i o n  and made i t  necessary f o r  the  p l a i n t i f f  t o  prove those  a l l e g a t i o n s .  

On October 2 7 ,  1965, the Corrnission entered an opic ion  and o r d e r  i n  t h i s  

c a s e  denying motions fo r  summary judgment f i l e d  by the defendant  and the  
., - 

p l a i n t i f f ,  and holding t h a t  the p e t i t i o n  s t a t e d  a cause of a c t i o n  a g a i n s t  

t h e  defendant  t h a t  the Cornmission had j u r i s d i c t i o n  t o  hear (16 Ind. C 1 .  

f h m ~ .  190). A t  the  time of the compromise se t t l emen t  herein the c l a l m  i n  

Docket NO. 108 had been t r i e d  and br ie fed  and was awaiting a commission 

dec i s ion .  

On December 1, 1969, the  defendant f i l e d  i t s  no t i ce  o f  a p p e a l  t o  t h e  . 

Cour t  of Claims from i n t e r l o c u t o r y  orders  o f  t h e  Commission i n  Docket  NOS. 

105, 106 and 107. Appeals from those o r d e r s  were pending i n  tha t  Court  

as Appeal Nos. 9-69, 10-69 and 11-69, r e s p e c t i v e l y ,  u n t i l  t h e y  w e r e  

dismissed i n  accordance wi th  provis ions  i n  the compromise s e t t l e m e n t  

The services of the p l a i n t i f f ' s  a t t o r n e y s  i n  connection w i t h  the 

se t t l emen t  comenced  a t  t he  in s t ance  of the Osage Tribal  C o u n c i l  soon 

after t h e  f i l i n g  of the n o t i c e  of appeal and covered a pe r iod  o f  some 8 

months. In succes s fu l ly  concluding the n e g o t i a t i o n s  for  the s e t t l e m e n t  of 

the Osage c la im in Docket Nos, 105, 106, 107 and 108 the attorneys saved 
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t h e  Osage Nat ion  the  c o n s i d e r a b l e  t ime and c o s t s  t h a t  f u r t h e r  l i t i g a t i o n  

o f  t h e  c l a i m s  might have  involved ( s e e  f ind ings  o f  f a c t  on t h e  compromise 

s e i t l e n e n t  a ;  23 Ind. C 1 .  Corn.  447-461). 

The p l a i n t i f f ' s  a t t o m r y s  were seasoned and e s ~ c r i e n c e d  i n  Ind ian  

Claims l i t i g a t i o n .  m e y  knew how t o  i n v e s t i g a t e  t h e  r e l a t i o n s  and 

t r a n s a c z i o n s  between t h e  Osages and t h e  United S t a t e s  and w h e r e  t o  o b t a i n  

t h e  source  m a t e r i a l s .  They possessed and u t i l i z e d  the  j u d o p e n t  and s k i l l  

needed f o r  e v a l u a t i n g  and s e l e c t i n g  from such m a t e r i a l s  t h e  i m p o r t a n t  

documents r e q u i r e d  i n  t h e  s u c c e s s f u l  p r o s e c u t i o n  o f  t h e i r  c l i e n t '  s c l a i m s .  

With due d i l i g e n c e  and f i d e l i t y  t o  t h e  i n t e r e s t s  o f  t h e  Osage  E a t i o n  t h e y  

rendered  v a l u a b l e  s e r v i c e s  i n  t h e  d o c k e t s  he re in  over  a  p e r i o d  of more t h a n  

1 9  years .  

t h e  b a s i s  of t h e  e n t i r e  record i n  the  docke t s  h e r e i n  and c o n s i d e r i n g  

t h e  r e s p o n s i b i l i t i e s  undertalcen, t h e  d i f f i c u l t  problems o f  f a c t  and law . 

invo lved  i n  t h e  c a s e s ,  t h e  c o n t i n g e n t  n a t u r e  of t h e  compensa t ion ,  t h e  

s u b s t a n t i a l  award ob ta ined  f o r  t h e  b e n e f i t  of  t h e  Osage Nation, a l l  

a p p r o p r i a t e  f a c t o r s  p e r t i n e n t  t o  t h e  de te rmina t ion  of a t t o r n e y s  ' f e e s  

u n d e r  t h e  s t a n d a r d s  e s t a b l i s h e d  by t h e  I n d i a n  Claims Commission Act ,  and 

t h e  f o r e g o i n g  f i n d i n g s ,  i n c l u d i n g  t h e  aforementioned powers of a t t o r n e y  

and t h e  above-quoted consen t  o f  counsel  r egard ing  t h e  a p p l i c a t i o n  f o r  

a t t o r n e y s '  f e e ,  t h e  Conriission f i n d s  t h a t  the  a t t o r n e y s  f o r  the  p l a i n t i f f  

h e r e i n  a r e  e n t i t l e d  to  an  a t t o r n e y s '  f e e  i n  the  zmount of $1 ,325 ,000 .00 ,  

l e s s  the  s u m  o f  $24,557.89 h e r e t o f o r e  advanced to  them f o r  p a y n e n t  o f  

r e s e a r c h  fees and expenses by t h e  Osage T r i b e  of I n d i a n s  o f  Oklahoma, o r  



25 Ind.  C1. Comm. 325 337 

t h e  n e t  sum of $1,300,442.12,  and t h a t  t he  payment  t o  Paul Pi. N i e b e l l  of 

t h i s  n e t  sum o u t  o f  t h e  f u n d s  a p p r o p r i a t e d  t o  pay t h e  a f o r e m e n t i o n e d  Osage 

award, f o r  a p p r o p r i a t e  d i s t r i b u t i o n  by him among t h e  p a r t i c i p a t i n g  a t t o r n e y s ,  

w i l l  r e p r e s e n t  pa>m.ent i n  . f u l l  o f  a l l  c l a i m s  f o r  l e g a l  s e r v i c e s  r e n d e r e d  

and  un re imbursed  a t t o r n e y  expenses  i n c u r r e d  i n  t h e  d o c k e t s  h e r e l n .  

Je rome K. Kuykendal l ,  C h a i r m a n  




