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OPINION ON DEFEh?jANT1 S MOTION FOR 
PRELIXINARY ADJUDICATION 

Yarbcrcugh, Commissioner, d e l i v e r e d  t h e  o p i n i o n  of t h e  Commission. 

A s  m a t e r i a l  he re ,  t h e  p l a i n t i f f ' s  c l a i m  is based on t h e  a l l e g e d  

f a i l u r e  o f  t h e  United S t a t e s  t o  o b t a i n  a d e q u a t e  compensation f o r  t h e  

t r i b e  u n d e r  some 16  leases of t r i b a l  and a l l o t t e d  l ands  e x e c u t e d  

b e f o r e  and  a f t e r  August 13,  1946. This  matter i s  now b e f o r e  t h e  

Commission on d e f e n d a n t ' s  Motion f o r  a P r e l i m i n a r y  A d j u d i c a t i o n  by 

which d e f e n d a n t  moves f o r  a d e t e r m i n a t i o n  t h a t  t h e  c la ims  o f  the 

p l a i n t i f f ,  w i t h i n  t h e  scope of  Paragraph 1 2  o f  the p e t i t i o n  f i l e d  i n  

t h i s  c a s e ,  i n s o f a r  a s  such  c l a i m s  a r e  based  on  l e a s e s  o f  a l l o t t e d  
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l a n d s  o r  on l e a s e s  and permits  dated a f t e r  August 13, 1946 ,  a r e  out-  

s i d e  t h e  j u r i s d i c t i o n  of t h e  Coaxiss ion on t h e  f o l l o w i n g  grounds:  

( a )  The Commission l a c k s  j u r i s d i c t i o n  of i h e  c l a i m s  

based on l e a s e s  o f  a l l o t t e d  l a n d s  because such c l a i m s  

are  i n d i v i d u a l  i n  n a t u r e ;  and 

( b )  The Commission l a c k s  j u r i s d i c t i o n  of t h e  c l a i m s  

based on l e a s e s  and p e r m i t s  d a t e d  a f t e r  August 13, 1 9 4 6 ,  

because  c la ims which acc rued  a f t e r  t h a t  d a t e  a r e  e x c l u d e d  

under  Sec t ion  2 of our  Act. 

Defendant seeks  a  d i s m i s s a l  of a l l  c la ims f a l l i n g  w i t h i n  t h e s e  

c a t e g o r i e s .  P l a i n t i f f  does n o t  a rgue  t h e  cha l l enge  t o  t h e  a l l o t t e d  

l a n d s ,  b u t  does  a s s e r t  t h a t  t h e  Commission h a s  j u r i s d i c t i o n  o f  t h e  

c l a i m  based  on l e a s e s  be fore  and a f t e r  1946. 

It cannot  be ques t ioned  a t  t h i s  l a t e  d a t e  t h a t  t h i s  Commission, 

under t h e  p r o v i s i o n s  of t h e  Ind ian  C l a i m s  Commission A c t ,  60 S t a t .  

1049, h a s  o r i g i n a l  j u r i s d i c t i o n  of a l l  c la ims o f  the  g e n e r a l  c h a r a c t e r  

a s s e r t e d  i n  t h i s  p e t i t i o n .  The p r o v i s i o n s  r e s p e c t i n g  t h e  j u r i s d i c t i o n  

' and a u t h o r i t y  of t h e  Commission shou ld  be l i b e r a l l y  c o n s t r u e d .  

Thompson v. United S t a t e s ,  122  C t .  C1. 348 (1952). The  C o u r t  of 

Claims h a s  h e l d  t h a t  our  Act c o n t a i n s  no l i m i t a t i o n s  r e s p e c t i n g  

damages o r  compensat i o n  a c c r u i n g  subsequent  t o  August 13, m 6 ,  

f o l l q w i n g  t h e  g e n e r a l  r u l e  t h a t ,  once a  c o u r t  o b t a i n s  j u r i s d i c t i o n  

of P e r s o n  and s u b j e c t  m a t t e r ,  i t  r e t a i n s  such j u r i s d i c t i o n  f o r  a l l  
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purposes i n c l u d i n g  t h e  nxarding of  a l l  darnages a c c r u i n g  up t o  t h e  

d a t e  o f  judgment. Gila River  Pima-blsricopa I n d i a n s  v. U n i t e d  S t a t e s ,  

135 Ct. C 1 .  180, 140 F. Supp .  7 7 6  (1956). 

P l a i n t i f f  contends  t h a t  the  q u e s t i o n  of  j u r i s d i c t i o n  r a i s e d  h e r e  

by defendant  i s  r e s  j u d i c a t a ,  r e l y i n g  on a 1962 o r d e r  of t h e  C o u r t  o f  - 
Claims i n  G i l a  River  Pima-Fiaricopa I n d i a n s  v. U n i t e d  S t a t e s ,  1 5 7  C t .  

C1.  941 (1962).  That  o r d e r ,  i t  i s  noted,  was i s s u e d  a f t e r  t h e  c a s e ,  

pending s i n c e  1953, came b e f o r e  t h e  c o u r t  on i ts  r u l e  t o  show c a u s e  

why p l a i n t i f f ' s  p e t i t i o n  should  n o t  be d i s m i s s e d  f o r  l a c k  o f  p r o s e -  

c u t i o n .  It appears  t h a t  p l a i n t i f f  o r i g i n a l l y  s o u g h t  2n a b a t e m e n t  

of t h e  p roceed ings  i n  t h e  c o u r t  pending t h e  outcome of i ts  s u i t  

b e f o r e  t h i s  Commission on t h e  same c la ims .  S i n c e  i t  a p p e a r e d  t o  t h e  

c o u r t  t h a t  t h e  a l l e g e d  wrongful  a c t s  of t h e  d e f e n d a n t  a c c r u e d ,  i f  

a t  a l l ,  p r i o r  t o  1946,  i t  held  t h a t  the  I n d i a n  Claims Commission h a d  

j u r i s d i c t i o n  of t h e  c l a i m ,  and d i s m i s s e d  t h e  p e t i t i o n  a c c o r d i n g l y .  

We h a v e  thorough ly  examined t h e  very l i m i t e d  record t h e n  b e f o r e  

t h e  Court 3f C l a i m s ,  and upon which its de te rmina t io r ,  w a s  made. It 

is o u r  i n t e r p r e t a t i o n  t h a t  the  Cour t  o f  Claims r e s t e d  its judgment  

s o l e l y  on t h e  assumpt ion t h a t  p l a i n t i f f  was a l l e g i n g  c o n t i n u i n g  

causes  o f  a c t i o n  t h a t  i n i t i a l l y  accrued p r i o r  t o  August 13, 1946. 

By s o  r e g a r d i n g  t h e  c o n t i n u i n g  n a t u r e  of t h e  claims and t h e  q u e s t i o n  

o f  damages, t h e  Cour t  r ecogn ized  t h a t  t h e  c l a i m s  be fore  i t  c o u l d  be  

p resen ted  b e f o r e  t h e  Commission, and t h a t  t h e  C o u r t ,  i n  t h e  e x e r c i s e  

o f  i;s a p p e l l a t e  j u r i s d i c t i o n ,  could  review acy d e c i s i o n  o f  t h e  



25 I n d .  C 1 .  Comrn. 305 

3 08 

Comiiission. (An o r d e r  t o  t h e  Same e f f e c t  was i s sued  i n  C o l o r a d o  

River Indian Tr ibes  v. United S t a t e s ,  156 C t  . C 1 .  712 (1962) -1  

Without reaching t h e  n e c e s s i t y  of r u l i n g  on t h e  ~ j u d i c a t a  

c o n t e n t i o n ,  t h e  C o m i s s i o n ' s  own assessment  h e r e  of i ts  j u r i s d i c t i o n  

i s  compat ib le  wi th  t h e  a c t i o n  of t h e  Court  of C l a i m s .  

There would appear  t o  be no j u r i s d i c t i o n a l  d i s p u t e  r e s p e c t i n g  

t h e  c la ims  a r i s i n g  o u t  of pre-1946 l e a s e s  of t r i b a l  lands .  I f  p l a i n -  

t i f f  i s  a l l e g i n g  in t h e  i n s t a n t  s u i t  a cause  o r  causes o f  a c t i o n  

which a r o s e  p r i o r  t o  August 1 3 ,  1946, and,  i f  damages o r  p l a i n t i f f ' s  

r i g h t  t o  compensation r e s u l t i n g  the re f rom cont inued t o  a c c r u e  sub- 

sequen t  t o  t h e  passage of our  Act,  t h e n  t h e  Commission c l e a r l y  h a s  

j u r i s d i c t i o n .  Presumably, t h e  p l a i n t i f f ' s  b a s i s  f o r  r e c o v e r y  is  t h a t  

t h e o e n t i r e  l e a s i n g  p o l i c y  a s  a d m i n i s t e r e d  by t h e  Government, of which 

t h e  l e a s e s  are evidence,  gave rise t o  t h e  i n i t i a l  wrongdoing a c c r u i n g  

p r i o r  t o  1946. The c a u s e  of a c t i o n  b e i n g  a cont inuing o n e ,  2s evf- 

denced by t h e  l e a s e s ,  g i v e s  t h i s  Commission j u r i s d i c t i o n  to  award 

damages, as measured by t h e  l e a s e s .  Apparen t ly  t h i s  w a s  t h e  b a s i s  

upon which t h e  Court of Claims i n  1962 r e s o l v e d  i ts  j u r i s d i c t i o n a l  

q u e s t i o n  w i t h  r e s p e c t  t o  t h e  i d e n t i c a l  c la im.  I f ,  on t h e  o t h e r  hand, 

p l a i n t i f f ' s  t h e o r y  of recovery is  founded on wrongful acts a r i s i n g  

i n d e p e n d e n t l y  and s e p a r a t e l y  o u t  o f  e a c h  s i n g l e  l e a s e  of  p l a i n t i f f ' s  

l a n d s ,  d e f e n d a n t ' s  o b j e c t i o n  t o  our  j u r i s d i c t i o n  would h a v e  m e r i t .  

The a l l e g a t i o n s  i n  t h e  r e c o r d  from which t h e s e  m a t t e r s  can  b e  

d e t e r m i n e d  a r e  not  c l e a r .  N e i t h e r  t h e  p e t i t i o n  nor  p l a i n t i f f ' s  more 
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d e f i n i t i v e  s t a tement  d i s c l o s e s ,  w i t h  a n y  d e g r e e  o f  p r e c i s i o n ,  t h e  

e x a c t  theory of  t h e  cause  o r  c a u s e s  of action, o r  t h e  a c c r u a l  d a t e s  

t h e r e o f .  Moreover, t h e  ques t ion  o f  t h e  t i t l e  t o  t h e  s u b j e c t  l a n d s ,  

i n s o f a r  a s  i t  r e l a t e s  t o  t h e  s t a t u s  of l e a s e d  l a n d s  under wha t  

a p p e a r s  t o  be i n d i v i d u a l  a l l o t m e n t s ,  r e q u i r e s  f u r t h e r  development and 

c l a r i f i c a t i o n  i n  t h i s  r ecord .  O t h e r  i s s u e s ,  e .  g. , t h e  u n c e r t a i n  s t a t u s  

of a c e r t a i n  e i g h t  s e c t i o n s  of l a n d ,  w i l l  be  t h e  s u b j e c t  o f  f u r t h e r  

p r e - t r i a l  proceedings .  

S icce  t h e  complete f a c t s  a r e  n o t  b e f o r e  us  from which w e  c a n  

de te rmine  t h e s e  m a t t e r s ,  t h e  Commission i s  of t h e  opinion t h a t  the 

c a s e  should proceed and defendan t ' s  motion f o r  a p r e l i m i n a r y  a d j u d i -  

c a t i o n ,  which is  a k i n  t o  a  motion f o r  summary judgment, s h o u l d  be 

d e n i e d  wi thou t  p r e j u d i c e  t o  t h e  m e r i t s  o f  t h e  con ten t ions .  

We Concur: 
n 

h&$, ; . 
~ a r g a s e d  H. P i e r c e ,  Commissioner 

~ ~ 

Bran t lcy  Blue ,  C o m ~ i s s i o n e r  




