
TliE THREE A F F I L I A T E D  T R l R E S  OF Ti% 
FORT BERTHOLD RESLR\'ATION, 

TURTLE FlOiJSTAIi~  BtiND OF CHIFPEWA 
INDIlhYS, 

RED LAKE BAED AND P E T E R  GRAVES, 
ET AL. ,  EX.  R E L . ,  RED LAKE B-Q'D, 

PBHBINA BAXD h \ D  KATHERINE -CARL 
BARRETT, ET  AL . , EX. REL . , 
PEXB I K A  EAND , 

JOHS B.  AZL'RE, ET  A L . ,  EX. R E L . ,  
C H I E F  L I T T L E  S H E L L ' S  BAND O F  
P E F E I N A  CHIPPEXA I N D I A N S ,  

THE L I T T L E  SHELL SAKD O F  CHIPPEWA 
IKDIAAtl'S, ASD J O S E P H  H .  DUSSOME , 
ET ALJ EX. REL. ,  SAID BAND, 

CHIPPE1.4 CREE T R I B E  O F  THE ROCKY 
BOY ' S RE S EBVAT I OX, ?fONTANA, AND 
JOE CORCORAX, EX. R E L . ,  CHIPPEWA 
CREE T R I B E  OF THE ROCKY BOY ' S  
RESERVATION, 

BLANCEE PATENAUDE, ET LLL. , EX. REL. , 
L I T T L E  W E L L  BAVD OF IXDIAKS AND 
THE CHIPFEWA CPZE TRIBE, 

THE SIOUX XATION,  E T  AL . , 
THE CHIPPEWA CREE TRIBE OF ROCKY BOY'S 1 

RESERVATION,  1 
1 

P l a i n t i f f s ,  1 
V. 1 

1 
THE UNITED STATES OF  AMERICA, 1 

1 
D e f e n d a n t .  ) 

COMMISSION 

D o c k e t  N o s .  350-B 
a n d  3 5 0 - C  

D o c k e t  N o .  113 

D o c k e t  N o .  246  

D o c k e t  No. 191 

D o c k e t  N o .  2 2 1  

D o c k e t  No. 74  

D o c k e t  N o .  2 2 1 - A  

D e c i d e d :  )larch 30, 1 9 7 1  

A p p e a r a n c e s :  

J o n a t h a n  C .  E a t o n ,  J r . ,  A t t o r n e y  f o r  P l a i n t i f f  
i n  D o c k e t s  3 b U - U  and 350-C. 
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Glen A .  Wilkinson, At torney f o r  P l a i n t i f f  i n  
Docket 113. John A .  Storman, J .  Howard 
Storman, Frances  L.  Horn, and I i i lk inson ,  
Cragun ti Barker were on the B r i e f s .  

Jzy H .  Iioag, Attorney f o r  P l a i n t i f f s  i n  D o c k e t  
246.  Marvin J .  Sonosky was on t h e  B r i e f s .  

Lawrence C .  M i l l s ,  At torney f o r  P l a i n t i f f s  i n  
Dockets 191,  221,  and 221-A. Ffills and Garrett  
were on t h e  a r i e f s  i n  Dockets 191 and 221. 

Marvin J.  Sonosky, At to rney  f o r  t h e  Rosebud, 
Standing Rock, Crow Creek,  Lower Brule  and 
Santce Sioux T r i b e s ;  A r t h u r  Lazarus ,  J r . ,  
Attorney f o r  t h e  Pine Ridge Sioux T r i b e ;  
William Iioward Payne, At torney f o r  t h e  Cheyenne 
River and F o r t  Peck Sioux Tr ibes  i n  Docket 7 4 .  
John S .  F h i t e ,  S t r a s s e r ,  Sp iege lberg ,  F r i e d ,  
Frank and Kampelmen were on t h e  B r i e f s .  

V a l t e r  A .  Rochow, w i t h  whom was M r .  A s s i s t a n t  
A t t n r n n - r  Cnnaral F_lll_wFn T,: Wa_f.cl, Tf. , A.trnrnqvf: . . ? -- - - .. - -. ... . - - --. 
f o r  Defendant i n  Dockets 350-B and 3 5 0 4 .  

W i l l i a n i  D. NcFarlane,  wLth whom was M r .  A s s i s t a n t  
Attorney General  Edwin L. Weisl, Jr . ,  A t t o r n e y s  
f o r  Ijefendant i n  Dockets 113, 246 ,  191  and 2 2 1 .  - 

Maurice H. Cooperman, w i t h  whom was M r .  A s s i s t a n t  
Attorney General  Ramsey Clark,  At torneys  f o r  
Defendant i n  Dockets 74 and 221-A. 

O P I X I O N  OF THE COMTKLSSION 

Commissioner Vance d e l i v e r e d  t h e  o p i n i o n  of t h e  Commission. 

The Commission has  be fore  i t  two cla ims under S e c t i o n  2 of the  Ind ian  

C l ~ i n s  Commission Act ,  60 S t a t .  1049, 1050, i n v o l v i n g  c e r t a i n  l a n d s  n o r t h  and e a s r  

of the X i s s o u r i  R i v e r  i n  North Dakota and Montana. These c l a i m s ,  f i l e d  i n  

s e v e r e d  p e t i t i o n s  i n  Dockets 350-B and 350-C, were brought by t h e  T h r e e  

A f f i l i a z c d  T r i b e s  af t h c  Pert E c r t h o l d  R c s e r v a t i o c ,  s n c c e s s s r  ia i z t e r e s t  

t o  t h e  t.:andan, I l i d a t s a ,  and Arikara  Tr ibes .  
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In Dockc t 350-C, t h e  p l a i n t i f f  s e e k s  compcns3tion unde r  c l a u s e  4 ,  

: :rction 2 ,  f o r  t h e  a l l e g e d  t a k i n g  o f  some 13 ,000 ,000  a c r e s  o f  l a n d  

ly ing  to  t h e  n o r t h  and e a s t  of t h e  K i s s o u r i  River  i n  t h c  p r e s e n t  s t a t e s  

of Korth Dakota and I iontsns .  The p l a i n t i f f  c l a i m s  t h a t  the  t h r e e  t r i b e  

had a b o r i g i n a l  o r  Ind ian  t i t l e  t o  t h e s e  l a n d s ,  t h e  a p p r o s i m a t e  b o u n d a r i e s  

of which a r e  2s follo;.s:  

Beginning a t  t h e  mouth o f  t h e  Cannonbal l  R i v e r ;  
t h e n c e  up t h e  ? f i s s o u r i  River  t o  t h e  mouth of B ig  FIuddy 
Creek;  t hence  up Big FIuddy Creek  t o  t h e  boundary l i n e  
between t h e  United S t a t e s  and Canada; t hence  e a s t  t o  
t h e  p o i n t  where s a i d  boundary l i n e  i n t e r s e c t s  t.he 
hiouse R ive r ;  thence  a l o n g  t h e  Mouse R ive r  i n  t h e  U n i t e d  
S t a t e s  t o  t h e  p o i n t  where sa i .d  Mouse Kiver  t u r n s  n o r t h ;  
t h e n c e  t o  D e v i l ' s  Lake;  t h e n c e  around and i n c l u d i n g  
D e v i l ' s  Lake; t hence  t o  t h e  p l a c e  of b e g i n n i n g .  

I n  Docket 350-B, t h e  p l a i n t i f f  s e e k s  compensat ion u n d e r  C l a u s e  5 ,  

Sec t ion  2 ,  c la i in ing  t h a t  on and p r i o r  t o  J u l y  27,  1866,  t h e  t h r e e  t r i b e s  

owned o r  occupied  t h e  f o l l o w i n g  l a n d s  i n  t h e  p r e s e n t  s t a t e  o f  N o r t h  D a k o t a :  

Beginning on t h e  F!issouri R ive r  a t  t h e  mouth  o f  
Snake R ive r ,  abou t  t h i r t y  m i l e s  below F t .  B e r t h o l d ;  
t h e n c e  up Snake R i v e r  and i n  a n o r t h e a s t  d i r e c t i o n  
twenty- f ive  m i l e s ;  t h e n c e  s o u t h w a r d l y  p a r a l l e l  t o  t h e  
Missour i  R ive r  t o  a p o i n t  o p p o s i t e  and iwenty-f  i ve  
m i l e s  e a s t  of o l d  F t .  C la rke ;  t h e n c e  wes t  t o  a p o i n t  
on t h e  Missour i  R i v e r  o p p o s i t e  t o  o l d  F t .  C l a r k e ;  
t hence  up t h e  M i s s o u r i  R ive r  t o  t h e  p l a c e  of b e g i n n i n g .  

The above  t r a c t  l i e s  wholly w i t h i n  t h e  o u t e r  b o u n d a r i e s  o f  t h e  a r e a  

claimed i n  Docket 350-C and is e s t i m a t e d  t o  c o n t a i n  i n  e x c e s s  o f  2 0 0 , 0 0 0  

acres.  T h e  p l a i n t i f f  c l a i m s  t h a t  t h e  d e f e n d a n t  was n o t  f a i r  a n d  h o n o r a b l e  

i n  i t s  d e a l i n g s  wi th  t h e  t h r e e  tribes when it: f a i l e d  t o  r a t i f y  a n  a g r e e m e n t  

en tered  i n t o  on Ju ly  2 7 ,  1866 (I1 Kapp le r  1 0 5 2 ) ,  whereby t h c  t h r e e  t r i b e s  

%reed t o  cede t h e  above l a n d s  t o  t h e  Un i t ed  S t a t e s  and t h a t  i n  v i o l a t i o n  
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of t h e i r  r i g h t  of ownership o r  occupancy of t h i s  t r a c t ,  t h e  d e f e n d a n t  

has taken and disposed of a l a r g e  p a r t  of these  l ands  wi thou t  t h e  

palmen t of conpensat  ion.  

At the  o u t s e t ,  i t  must be po in ted  o u t  t h a t  the  p l a i n t i f f  h a s  chosen 

n o t  t o  pursue t h e  claim s e t  f o r t h  i n  Docket 350-B. The p l a i n t i f f  d i d  

not  i n t r o d u c e  evidence t h a t  the  t h r e e  t r i b e s  were u n f a i r l y  and d i s h o n o r a b l y  

d e a l t  wi th  by t h e  defendant when i t  f a i l e d  t o  r a t i f y  t h e  T r e a t y  of July  27,  

1866, nor d i d  t h e  p l a i n t i f f  propose any f i n d i n g s  of f a c t  i n  s u p p o r t  of 

t h a t  c la im.  Accordingly ,  s i n c e  t h e  r e c o r d  is  devoid of any e v i d e n c e  

t h a t  t h e  l a n d s  claimed i n  Docket 350-B were  i n  f a c t  taken from t h e  

p l a i n t i f f  i n  1866,  o r  t h a t  t h e  United S t a t e s  ac ted  u n f a i r l y  a n d  

d i s h o n o r a b l y  i n  f a i l i n g  t o  r a t i f y  t h e  t r e a t y ,  we w i l l  d i s m i s s  t h e  c la im 

s e t  f o r t h  i n  Docket 350-B. 

Because numerous Ind ian  t r i b e s  o r  bands have f i l e d  p e t i t i o n s  w i t h  

t h e  Commission c la iming e i t h e r  a b o r i g i n a l  ownership of o r  r e c o g n i z e d  t i t l e  

t o  much of t h e  same a r e a  i n  North Dakota, s e v e r a l  c la ims  have been 

c o n s o l i d a t e d  w i t h  Dockets 350-B and 350-C. Pursuant  t o  a  Commission 

Order of September 9 ,  1960, c la ims f i l e d  by t h e  T u r t l e  Mountain Band 

of Chippewa I n d i a n s  (Docket 113) ,  t h e  L i t t l e  S h e l l  Band of Chippewa 

I n d i a n s  (Docket l g l ) ,  the  Chippewa Cree T r i b e  (Docket 221) ,  t h e  Red 

Lake and Pembina Bands (Docket 2 4 6 ) ,  and t h e  Three A f f i l i a t e d  T r i b e s  

of t h e  For t  B e r t h o l d  Reservat ion were c o n s o l i d a t e d  t o  t h e  e x t e n t  t h a t  

they o v e r l a p p e d  o r  were i n  c o n f l i c t .  Subsequen t ly ,  by Order of  

A p r i l  5 ,  1962,  t h e  Commission d i r e c t e d  t h a t  t h e  p l a i n t i f f ' s  c l a i m s  h e r e i n  



be c o n s o l i d a t e d  w i t h  c l a ims  brought  by t h e  Sioux Nation i n  D o c k e t  74 and  

the  Chippewa Cree T r i b e  i n  Docket 221-A. 

The Chip?e-,.a and S i o u x  c a s e s  on t h e  i s s u e  of t i t l e  h a v e  b e e n  

s e p a r a t e l y  heard 2nd decided w i t h  the  Commission d i r e c t i n g  t h a t  Docke t s  

350-B and 350-C be t h e  s u b j e c t  of  a  s e p a r a t e  t i t l e  o p i n i o n .  However, i n  

d e c i d i n g  t h e  Chippewa and Sioux c a s e s ,  t n e  Commission c o n s i d e r e d  a l l  of  

t he  e v i d e n c e  w i t h  r e s p e c t  t o  a l l  of t h e  p l a i n t i f f s  i n  t h e  c o n s o l i d a t e d  
1 / - 

Lasf? ,  i n c l u d i n g  Docket 350-C. A s  a r e s u l t ,  p o r t i o n s  of  t h e  p l a i n t i f f  ' s  

c l a i m  i n  Docket 350-C have been d i s p o s e d  of  i n  ou r  o p i n i o n s  i n  T u r t l e  

!lountain Band v .  United F ~ a t e s ,  23 Ind .  C 1 .  Corn. 315 ( 1 9 7 0 1 ,  

and S i o u x  Na t ion  v. United S t a t e s ,  23 I n d .  C1. Corn. 419 (1970) .  

?fore s p e c i f i c a l l y ,  i n  t h e  T u r t l e  Mountain Band c a s e ,  s u p r a ,  t h e  Conmis- 

s i o n  f o u n d  t h a t  t h e  n o r t h e a s t e r n  p o r t i o n  of t h e  a r e a  c l a i m e d  by The T h r e e  

A f f i l i a t e d  T r i b e s ,  i n c l u d i n g  t h e  a r e a  a round   evil's Lake w a s ,  i n  f a c t ,  

e x c l u s i v e l y  used and occupied f o r  a  l o n g  t i m e  by t h e  P l a i n s - O j i b w a .  

F u r t h e r ,  i n  t h e  Sioux Nation c a s e ,  s u p r a ,  i t  was found t h a t  t h e  T e t o n  

and Y a n k t o n a i  S ioux e x c l u s i v e l y  used and occup ied  t h e  s o u t h e a s t e r n  

P o r t i o n  o f  t h e  a r e a  claimed i n  Docket 350-C, i n c l u d i n g  l a n d  bounded 

a p p r o x i m a t e l y  as f o l l o w s  : 

Beginning a t  t h e  mouth o f  t h e  Cannonball  
R ive r ;  t h e n  up t h e  X i s s o u r i  R i v e r  t o  t h e  mouth of 
t h e  Hea r t  River ;  t h e n  n o r t h e r l y  i n  a  d i r e c t  l i n e  
t o  Dog Den B u t t e ;  t h e n  n o r t h e a s t e r l y  i n  a  d i r e c t  
l i n e  t o  t h e  s o u t h e a s t e r n  c o r n e r  of t h e  town of 
Minnewaukan, Ncrth Dakota; t h e n  s o u t h w e s t e r l y  a r o u n d  
and i n c l u d i n g  Long Lake to  t h e  p l a c e  of b e g i n n i n g .  

11 AS a l r e a d y  n o t e d ,  t h e  p l a i n t i f f  f a i l e d  t o  submit a n y  e v i d e n c e  w i r h  - 
r e s p e c t  t o  i ts  c la im in  Docket 350-B. 
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The a r e a  o r i g i n a l l y  claimed i n  Docket 350-C is shown on D e f e n d a n t ' s  

E x h i b i t  7 4 ,  Docker 113.  Subsequen t ly ,  t h e  p l a i n t i f f  m o d i f i e d  i t s  

c o n t e n t i o n s ,  a d m i t t i n g  tha: the  t e r r i t o r y  a l l e g e d l y  occup ied  by t h e  

t h r e e  t r i b e s  a t  v a r i o u s  t i m e s  from 1750 t o  1860 d e c r e a s e d  i n  e x t e n t  

2s t h e i r  p o p u l a t i o n  grew s m a l l e r  because  o f  s ~ a l l p o x  e p i d e m i c s ,  d r o u g h t ,  

and h o s t i l i t i e s  of n e i g h b o r i n g  t r i b e s ,  e s p e c i a l l y  t h e  S ioux .  D e f e n d a n t  

c o n t e n d s ,  however,  t h a t  t h e  p l a i n t i f f  h a s  e r r o n e o u s l y  e x t e n d e d  t h e  

n o r t h e r n  boundary  of  t h e  a r e a  f i n a l l y  c l a i m e d  i n  Docket 350-C b e y o n d  

i t s  n o r t h e r n  boundary  a t  t h e  M i s s o u r i  as of  1803.  Defendant  c o n t e n d s  t h a t ,  

a s  of  1803, U n i t e d  S t a t e s  s o v e r e i g n t y  a t t a c h e d  t o  t h e  a r e a  i n  q u e s t i o n ,  

by v i r t u e  of t h e  L o u i s i a n a  P u r c h a s e ,  and t h a t  a b o r i g i n a l  t e r r i t o r y  c a n n o t  

be  e n l a r g e d  a f t e r  Uni ted  S t a t e s  s o v e r e i g n t y  a t t a c h e s  t o  a n  area.  

We d i s a g r e e .  As we h a v e  r e c e n t l y  p o i n t e d  o u t ,  e x c l u s i v e  u s e  and 

occupancy "for a l 5 n g  t i m e "  by a t r i b e  i s  s u f f i c i e n t  t o  g i v e  a b o r i g i n a l  

t i t l e .  T u r t l e  Mountain Band v .  Uni ted  S t a t e s ,  23 I n d .  C 1 .  C o r n -  315, 

323-324 (1970) .  Moreover,  it is clear s i c c e  t h e  Cour t  of ~ l a i m s ' o p i n i o n  

i n  Sac and Fox T r i b e  v .  Un i t ed  S t a t e s ,  179  C t .  C 1 .  8 ,  383 F.2d 991 

c e r t .  d e n i e d ,  389 U .  S. 900 ( l 9 6 7 ) ,  t h a t  t h e  T h r e e  A f f i l i a t e d  T r i b e s  need 

n o t  have  e x c l u s i v e l y  used  and occupied  t h e  s u b j e c t  l a n d s  f o r  a 10% t i m e  

p r i o r  t o  t h e  a t t a c h m e n t  of  United S t a t e s  s o v e r e i g n t y  ove r  t h e  area 

i n v o l v e d .  The  b o u n d a r i e s  o f  a  t r i b e ' s  a b o r i g i n a l  h o l d i n g s  w e r e  n o t  

f r o z e n  a s  o f  t h e  d a t e  of  Un i t ed  S t a t e s  s o v e r e i g n t y .  See i d .  a t  

22-23, 383 F.2d a t  998-999. It is  s u f f i c i e n t  t h a t  t h e  l a n d s  w e r e  

e x c l u s i v e l y  u s e d  and occup ied  f o r  a l o n g  t ine p r i o r  t o  t h e  d a t e  of t a k i n g  
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t o  t u r n  t hen  i n t o  domes t i c  t e r r i t o r y  of t h e  Three' A £  f  i l i a  red T r i b e s .  

S W  Sac and Fox T r i b e  v .  C : ? i t e d  S t a t e s ,  161  Ct .  C 1 .  1 8 9 ,  205-206, 315 - 

F .2d  895, 905, c e r t .  dcr.ic:i, 375 V.S. 4'21 (1963). Tha t  a " l o n g  

t i n e "  r a n  d u r i n g  the p e r i o d  o f  Unitcd S t a t e s  s o v e r e i g n t y  o v e r  t h e  a r c 3  

involved  r a t h e r  t h a n  d u r i n g  t h e  pe r iod  of French o r  S p a n i s h  s o v e r e i g n t y  

is i r r e l e v a n t  i n s c f a r  a s  t he  p e r f e c t i n g  o f  Ind i an  t i t l e  i s  c o n c e r n e d .  

A t  t h i s  p o i n t  i t  shou ld  b e  no t ed  t h a t  i n  1651,  u n d e r  t h e  t e r m s  o f  

t he  F o r t  Laramie T r e a t y ,  c e r t a i n  l and  t o  t h e  west and s o u t h  of  t h e  

X i s s o u r i  R i v e r ,  i n  Kor th  Dakota acd Montana, was r e c o g n i z e d  a s  t h e  

t e r r i - t o r y  of  t h e  Handa,i, H i d a t s a ,  and Arilcara T r i b e s .  I i oweve r ,  t h e  

t r e a t y  s p e c i f i c a l l y  p rov ided  t h a t  t h e  I n d i a n  n a t i o n s  i n v o l v e d  d i d  n o t  

"abandon any r i g h t s  o r  c l a i m s  they  nay  have  t o  o t h e r  l a n d s . "  The area 

now c l a imed  by the  p l a i n t i f f  i n  Docket 350-C l i e s  t o  t h e  n o r t h  and e a s t  

of t h e  ? I i s sou r i .  

Defendant  concedes  t h a t  t h e  t h r e e  t r i b c s  may h a v e  e x c l u s i v e l y  u s e d  

and occup ied  a na r row s t r i p  of l and  e a s t  of t h e  h l i s s o u r i  e x t e n d i n g  f r o m  

j u s t  below t h e  mouth cf t h e  Knife R i v e r  on t h e  s o u t h  t o  t h e  mouth o f  t h e  

L i t t l e  Mis sou r i  o n  t h e  n o r t h .  However, d e f e n d a n t  c o n t e n d s  t h a t  i f  t h e  

t h r e e  t r i b c s  made any u s e  o f  t h e  e a s t e r n  p a r t  of t h e  t e r r i t o r y  c l a i m e d ,  

beyond t h e  immediate  v i c i n i t y  of t h e  P i i s s o u r i ,  i t  was o n l y  f o r  o c c a s i o n a l  

h u n t i n g  a c t i v i t i e s ,  which a l o n e  a r e  i n s u f f i c i e n t  t o  s u p p o r t  a  c l a i m  o f  

a b o r i g i n a l  t i t l e ;  t h a t  t h e  I n d i a n s  of  t h 2  t h r e e  t r i b e s  w e r e  v i l l a z e  

d w e l l e r s ,  l i v i n g  i n  f o r t i f i e d  v i l l a g e s  a l o n g  t h e  M i s s o u r i ;  t h a t  t h e i r  

p r i m a r y  means o f  l i v e l i h o o d  was a g r i c u l  Lure r a t h e r  t h a n  hun t  i n g  ; and 












