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Decided:  Ekrch 30, 1971 

Appearenccs : 

Rodncy J .  Edwards,  A t t o r n e y  f o r  
D l a i n ~ i f f s ,  Marvin J.  Sonosky was 
on the  b r i e f .  

C r a i g  A .  Decker,  w i t h  whom was Mr. 
Ac t ing  A s s i s t a n t  A t to rney  Genera l  
Walter  K ieche l ,  J r . ,  k r t o r n e y s  f o r  
t h e  Defendant .  

OPIKIOS OF TEE CC?IMISSION 

Commissioner Vance d e l i v e r e d  t h e  o p i n i o n  of  t h e  Comnis s i cn .  

I n  t h i s  case t h e  Minnesota Chippewa T r i b e  and o t h c r s ,  a c t i n g  on 

b e h a l f  o f  t h e  Chippewa I n d i a n s  of t h e  M i s s i s s i p p i  R ive r  and Lake  

S u p e r i o r ,  c l a i m  t h a t  t h e  c o n s i d e r a t i o n  g i v e n  f o r  t h e  c e s s i o n  of c e r t a i n  

l a n d s  i n  M i n n e s o t a  was uncor . sc ionable  w i t h i n  t h e  meaning of Clcuse 3 ,  

S e c t i o n  2 of  t h e  I n d i a n  Claiss Commission A c t  (60 S t a t .  1049, 1C50). 

h i s  M i n n e s o t a  Flap No. 1 i n  t h e  1 8 f h  Iinnual Repor t  of :he Hureau  of 

American E t h n o l o g y  (Par;  II), and t h e y  w i l l  h e r - e i n a f t e r  be referred t o  as 
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On August 20,  1968, t h e  C o ; ; ; i ; i ~ ~ ~ i ~ . ,  i z + - n r o d  f x n d l n g s  of  f a c t ,  an 

cpinion, and an i n t e r l o c u t o r y  o r d e r  h o l d i n g  thn: a s  of t h e  t i n e  o f  

t h e  Treaty  of August 2 ,  1347 (4 Sca t .  go!$), r a t i f  lcid Apr i: 3 ,  1 3 4 9 ,  t h e  

Chippewa I n d i a n s  of t h e  ? f i s s i s s i p ? i  River  ~ n d  Lake S u p e r l o r  w e r e  the  

owners of Royce Area 263  by reccgni-zed t i t l e .  The Corpriiission a l s o  h e l d  

t h a t  the  s u b j e c t  l a n d s  were ce ied  to  t h e  Uniced S t a t e s  by t h e  1 8 4 7  T r e a t y .  

I t  was d i r e c t e d  t h a t  t h e  c a s e  proceed t o  a  de te r ru ina t ion  o f  a c r e a g e ,  f a i r  

market v a l u e  as of t h e  A p r i l  3 ,  i845,  r a t i f i c a t i o n  d a t e ,  and  rhe v a l u e  

o f  the c o n s i d e r a t i o n .  Xinnesota  C h i ~ u e w a  T r i b e  V .  Unitcd SC;? tes of 

America, 19 Ind. C 1 .  C c m .  341 (1968). These a r c  t h e  i s s u e s  now be£ o r e  

the C ~ x n i s s i o n .  

The s u b j e c t  t r a c t  c o n s i s t e d  of 1 ,104,000 a c r e s  of l a n d  and  w a t e r  

loca ted  i n  c e n t r a l  ? l i r ~ n e s o t a .  Ttle p l i s s i s s i p p i  Kiver f orined t he  a r e a ' s  

e a s t e r n  boundary ;gith t h e  Crow Wing and Long P r a i r i e  X i v e r s  fo rming  i t s  

n o r t h e r n  and wes te rn  boundar ies .  The l a n d  a c r e s  i n  Royce A r e a  268 can be 

c l a s s i f i e d  a s  f o l l o w s ;  whi te  p ine  t imber land  169,870.33 a c r e s ,  Norway 

pine t imber land  13,888.67 a c r e s ,  p r a i r i e  land 107,171.76 a c r e s ,  hzrdiqood 

f o r e s t  653,233.01 z c r e s ,  bottom land  10,784.96 a c r e s ,  marsh  40,53!+. 18 a c r e s ,  

and swamps 54,517.09 acres ,  o r  a t o t a l  of 1,050,COO l a n d  acres i n  Royce 

Area 268. The t o t a l  w a t e r  a c r e s  f o r  t h i s  a r e a  amounted t o  54,400 making 

the t o t a l  land and wate r  a r e a  i n  t h e  s u b j e c t  t r a c t  1 , 1 0 4 , 4 0 0  a c r e s .  

These f i g u r e s  a r e  b a s i c a l l y  those a r r i v e d  a t  by Pfr. J o h n  I i i l l i a n i  Tryge,, 

a ~ r o f e s s i o n a l  f o r c s t c r  who t e s t i f i e d  f o r  tile p l a i n t i f f s .  

O f  the 1 ,050,000 a c r e s  of land loc-i ted i n  the  s u b j e c t  t r a c t ,  

169,870.33 a c r e s  of w h i t e  p ine  a ~ l d  13,888.67 a c r e s  of Korway p ine  had 



impor t an t  sti-eai..:s 2nd  b:,, rrul;)crous s n i a l l  ones r i s i n g  from t h e  many  l a k e s  

i n  t h e  pinelal l i i  2yca.  The r i \ ~ e r s  t h e i r  t r i b u t a r i e s  made p i n e  l o g s  

a c c e s s i b l e  t o  tlie ;n i l l s .  The r i v e r s  a l s o  provided a  means for t r a n s p o r t i n g  

t h e  f i n i s h e d  lu inber  t o  malrkcet:s a t  t0h-s a l o n g  t h e  M i s s i s s i p p i  R i v e r  and 

i n l a n d .  

Cormercial .  1ar:berin: i i l  ' . I iniiesota coxxenced 2s e a r l y  a s  1839 a t  

H a r i n e  on t h e  S t .  Cro ix  "n iver ,  b u t  a t  t h e  t ime of t h e  1847 c e s s i o n ,  

S t i l l w a t e r  \;as t h e  rncst i n ipo r t an t  lumber c e n t e r  i n  ?!innesota. S t i l l w a t e r  

was w i t h i n  80 m i l e s  of t h e  s u b j e c t  a r e a .  S t i l l w a t e r  a c q u i r e d  i t s  l o g  

s t o c k  f rom t h e  SL.  Cro ix  Va].ley ceded by  t h e  C h i p p e m s  i n  18-37. 

F o l l o w i n g  t l ie  1847 c e s s i o n ,  S t ,  t ~ n t h o a y ,  l o c a t e d  a t  t h e  f a l l s  of 

t h a t  name, became a  lumber c e n t e r .  A s  e a r l y  as 1837,  in a n t i c i p a t i o n  

of t h e  e x t i n g u i s h m e n t  of Indi .an t i t l e  t o  t h e  upper M i s s i s s i p p i  R i v e r  p i n e -  

l a n d s ,  t h e  s i t e  of t h e  F a l l s  of S t .  Anthony w a s  preempted under the  

p u b l i c  l a n d  l aws  a s  a  h i g h l y  d e s i r a b l e  l o c a t i o n  f o r  s a w m i l l s -  ,The . . .  . .  , . . .. 

S t .  Anthony m i l l s  and X i n n e a p o l i s  were a b o u t  70 m i l e s  s o u t h e a s t  of t h e  

s u b j e c t  a rea .  

I n i t i a l l y  l o g  s t o c k  f o r  t h e  S t .  Anthony m i l l s  came from t h e  Rum 

R i v e r  c o u n t r y  ceded by t h e  T r e a t y  o f  J u l y  2 9 ,  1837 (7 S t a t .  536). Log 

s t o c k  was n o t  l e g a l l y  a v a i l a b l e  from the s u b j e c t  l a n d  b c f o r c  or i m m e d i a t e l y  

a f t e r  t h e  Chippewa c e s s i o n  i n  1847.  ' A f t e r  t h e  c e s s i o n ,  t h e  l a n d s  i n v o l v e d  . . 

: . . . . .  . . . . ,  . , .  
. . . . -  ..' .. * . 

. . .  ' .. . ' - '  . "?re con t inue& '&.  1n&iah &"nt;jr..'~s horn&. f oi'.th@ ~ i n n e b a i b  Ind i ' ans  . . - * . . ' , . , ( .  
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I t  d id  no t  become p a r t  of t h e  pub.Lic doiliain ciltil  t h ~  Winnebago c e s s i o n  

by the  T r e a t y  of February  27 ,  1855 (10 S t a t .  1172) .  T h e r e f o r e ,  a l t h o u g h  

Royce Area 263 had been ceded by t h e  Chippewas i n  1 8 4 7 ,  t h e  t r a c t  w a s  noc  

then a v a i l a b l e  f o r  wh i t e  a c q u i s i t i o n  and s e t t l m e n t ,  a n d  i c s  r i c h  

t imber l ands  could not  be u t i l i z e d .  Such development was d e l a y e d  u n t i l  

t he  1855 Winnebago c e s s i o n .  For t h i s  r e a s o n  w e  have f o u n d  i t  n e c e s s a r y  t: 

g i v e  some c o n s i d e r a t i o n  t o  e v e n t s  o c c u r r i n g  i n  the  l a t e  1 8 5 0 ' s  and e a r l y  

1 8 6 0 ' s  when Royce Area 268 was opened f o r  u s e  by t h e  w h i t e  p o p u l a t i o n .  

Of t h e  1,050,000 l and  acres l o c a t e d  i n  t h e  s u b j e c t  t r a c t ,  8 1 1 , 7 2 3 . 9 1  

a c r e s  had a h i g h e s t  and b e s t  u se  f o r  a g r i c u l t u r a l  p u r p o s e s .  T h i s  f i g u r e  

i n c l u d e d  653,233.01 a c r e s  o f  hardwood f o r e s t ,  10 ,784-  96 a c r e s  of  b o t t o m  

land;40,534.18 a c r e s  of mar sh land ,  and 107,171.76 a c r e s  o f  p r a i r i e  l a n d .  

The s u b j e c t  land l z y  p r i m a r i l y  w i t h i n  a hardwood f o r e s t ,  a n d  s u b s t a n t i a l  

p o r t i o n s  were v a l u a b l e  f o r  a g r i c u l t u r a l  p u r s u i t s .  A s  o f  t h e  v a l u a t i o n  

p e r i o d ,  t he  presence  of hardwood trees was r ega rded  as e v i d e n c e  o f  good 

a g r i c u l t u r a l  s o i l .  The hardwood trees provided  t i m b e r  f o r  f u e l  a n d  

c o n s t r u c t i o n ,  and t h e  s e t t l e r s  c o u l d  work t h e i r  f a r m s  d u r i n g  t h e  g r o w i n g  

s e a s o n  and work i n  t h e  woods i n  t h e  w i n t e r .  

The f i r s t  p u b l i c  sales  of t h e  S t .  C r o i x  D e l t a  p i n e l a n d s  of  I f i n n e s o t a  

o c c u r r e d  i n  J u l y  of 1848. T h i s  l a n d  was w i t h i n  t h e  S t i l l w a t e r  ( l a t e r  

c a l l e d  Cambridge) Land D i s t r i c t  w h i c h  extended t o  w i t h i n  25 miles o f  t h e  

s u b j e c t  t r a c t .  It cook some 10  years t o  s e l l  abou t  1 . 3  m i l l i o n  a c r e s  o f  

p i n e l a n d  i n  the  S t .  Cro ix  D e l t a  a rea ,  of which 4 l 5 , l 4 6 . 6 3  a c r e s  b r o u g h t  

$ 1 . 2 5  per  a c r e  c a s h  and 692,542 acres were  bought f o r  s u b s c a n t i a l l y  

less  than  $1.25 by t h e  w a r r a n t  s y s t e m .  The wcsterr: lznds i n  t h e  



p u r c h a s e s  were ssde ~ q i t h  s c r i p ,  & i c h  s o l d  at a  d i s c o u n t  and f a i l e d  t o  

r e f l e c t  an  a c c u r a t e  f a i r  mzrket v a l u e .  

had a popu l . a t ion  of 4 , 6 6 0 ,  i.!!ll~h by 1650 had i n c r e a s e d  t o  a  t o t a l  of o n l y  

6 , 0 7 7 .  This vas a u c h  loue:-than the  o t h e r  n e a r b y  s t a t e s  t o  t h e  east and 

s o u t h .  Iil 1850 ?!!iclligan had a p o p u l a t i o n  of 397,564;  Iowa had 1 9 2 , 2 1 4 ;  

F k . s o u r i  had 6 8 2 , 0 4 4 ,  and 1l;;nois had 851,470.  

There were n o  r a i l r o a d s  in Minnesota  i n  1848.  But i n  1848 i t  was 

known t h a t  r a i l r o a d s  u l . t i m a t e l y  r.rould come t o  Minnesofa .  A s  e a r l y  as 
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Congress [or :he c o l ~ s t r u c t i o n  o f  r a i l r o z d s  from t h e  head  o f  n a v i g a t i o n  

o f  t h e  Red Rive r  by way  of  o f  :!~e Crow i i ing  Xivcr  i n  t h e  s u b j e c t  

t r a c t ,  t o  the head o f  Lake S u p e r i o r  (i.~., f r o n  E r c c k e n r i d g e ,  P!innesota,  

by way of E r a i n c r d  LO Dulu th ) .  

At t h e  d i r e c t i o n  of Congress s u r v e y s  f o r  a  t r a n s c o n t i n e n t a l  n o r t h e r n  

l i n e  were made i n  1953 afid a  r o u t e  was recommended r u n n i n g  f r o n  S t .  P a u l  

a c r o s s  t h e  S t a t e  ~f Minnesota  and t r a v e r s i r g  t h e  s u b j e c t  l a n d  t o  

E reckenr idge  a t  t h e  head  of n a v i g a t i o n  on t h e  Red R i v e r  o f  the S o r t h ,  

and t h e r ~ c e  westward. T h i s  r o u t e  u l t i a a t e l y  became t h e  G r e a t  N o r t h e r n  

R a i l r o a d ,  c h a r t e r e d  b y  >:innesota i n  1856, and by Congress  i.n 1863 .  

Setween 1853 and 1.857, t l ~ e  > I i n ~ l e s o t a  l e g i s l a t u r e s  c h a r t e r e d  27 r a i l r o a d  

cornpixies . 
P l a i ~ t i f f s  and d r f z n d s n ~  o f f e r e d  e x p e r t  w i t n e s s e s  on  t h e  f a i r  m a r k e t  

v a l u e  o f  t h e  s u b j e c t  l a n d .  > l r .  Kcber t  h'i;than, an  econorsis  t t e s t i f y i n g  

f o r  t h e  p l a i n t i f f s ,  va lued  t h e  s u b j e c t  p ine l and  f o r  i t s  h i g h e s t  and m o s t  

v a l u a b l e  u s e  as t i m b e r l a r d .  Eaploying  two approaches  t o  f a i r  m a r k e t  

v a l u e ,  > l r .  Nat!lan based  oile mzthod on f u t u r e  incoriiz d e r i v e d  f r o m  t h e  

t i n b e r  a n d  t h e  o t h e r  on s a l e s  of  p i n e l a n d s  and p in?  s t u m p a g e .  The  

d e t a i l s  o f  t h e  t'n70 approaches  a r c  suv~ i i a r i zed  i n  o u r  F i n d i n g  o f  F a c t  No. 24.  

I n  d e t e r m i n i n g  t h e  f a i r  :3arkct yialue of thc whf te  p i n e  a c r e a g e  by t h e  

f u t u r e  income method,  t h e  p l a i n t i f f s '  e s p c r t  used an m e r a g e  c o s t  o f  S8 

PCr t11ousand board f c c t  (rut;) w!iich h e  m u l i i p l i e i l  by t h e  p r o j e c t e d  sales 

from 1 5 4 8  t o  .LC87 (1,25:i,401 utbE), t o  ~ i r r i v e  a t  n t o t a l  l u m b e r i n g  

c o s t  f o r  t h o s e  y c a r s .  Lie i!lc.a subtrr.ctl_-c! t h i s  c o s t  f rvm t l ~ c  g r o s s  
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t h a t  sac11 a f i g ~ l r e  canno t  be  j u s t i f i e d  because  he  f i n a l l y  

1 ,050 ,003  a c r e s  i n  Royce [ires 268 (of which t o t a l  t h e  p i n e l a n d s  were 011ly 

183,759 a c r e s  o r  about 1 8 % ) .  

Hr. N a t h a n ' s  f i r s t  approach was an economic a n a l y s i s  o f  an  assumed 

h m b e r  o p e r a t i o n  invo lv ing  p o t e n t i a l  lumber marke t s ,  an e s t i m a t e d  ? r i c e  of 

p i n e  lumher d e l i v e r e d  t o  t h e  market ,  and e s t i m a t e s  of a l l  c o s t s  from t h e  

s t a n d i n g  tree t o  t h e  d e l i v e r e d  boards .  These c o s t s  and prices were 

m u l t i p l i e d  by assumed p r o d u c t i o n  f i g u r e s .  The a n z l y s i s  i n v o l v e d  n e t  c a s h  

f l o w ,  t h e  p e r i o d  of exp l .o i ra t ion  and d i s c o u n t e d  v a l u e  t o  t h e  i n v e s t o r .  

11: r e q u i r e d  a nunher of a s sumpt ions ,  much s p e c u l a t i o n ,  and a s e r i e s  of 

m a t h e m a t i c a l  computat ions ,  Iioi~o,ver, i t  had no r e l a t i o n s h i p  to  t h e  p r i c e s  

pa id  f o r  p i n e l . a n d ,  and t h e  (:ommission is unable  t o  r e l a t e  s u c h  c o n c l u s i o n s  












