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FINDINGS OF FACT 

The Commission makes the following f ind ings  of f a c t  which a r e  

supplemental t o  f indings of fac t  1 through 12 previously e n t e r e d  here in  on 

A p r i l  13, 1959 (7 Ind. C 1 .  Comm. 456). 

13. The Commission has already determined t h a t  the p l a i n t i f f ,  t he  

K ik ia l lu s  T r i b e  of Indians,  had abor ig ina l  t i t l e  t o  two p a r c e l s  of land 

t h a t  the  p a r t i e s  have s t ipu la ted  as containing 8,060 acres .  One p a r c e l  of 

3,500 ac re s  i s  located along the south f o r k  of t h e  Skagit River on t h e  

mainland ad jo in ing  Puget Sound i n  what is now Skzgi t  County, Washington. 

The o ther  p a r c e l  of land contains 4,560 a c r e s  and i s  loca ted  i n  t h e  

nor thern  p o r t i o n  of Camano Island i n  what i s  now Is land  County, Washington- 

The p a r t i e s  have s t ipu la ted  t h a t  t he  records ,  e x h i b i t s  and testimony 

i n  t h e  case of Skaait  Tribe of Indians v. United S ta t e s ,  22 I n d -  C1- 

Comm. 28 (1969) ,  (and nine other Puget Sound cases ) ,  s h a l l  form p a r t  of 

t h e  record i n  t h i s  docket. (Deposition of James E. Cru tch f i e ld ,  November 9 ,  

1959, p. 2 . )  

14. P l a i n t i f f  was one of twenty-three t r i b a l  s i g n a t o r i e s  t o  t h e  

Poin t  E l l i o t  Treaty,  executed on January 22, 1855, bu t  not  r a t i f i e d  by t h e  
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United S t a t e s  Senate u n t i l  March 8, 1859 ( 1 2  S t a t .  9 2 7 ) .  P u r s u a n t  t o  

A r t i c l e  I of the 1855 Treaty, the p l a i n t i f f  ceded and r e l i n q n i s h e d  t i t l e  t o  

i t s  land t o  the  t 'nited S ta t e s .  The d a t e  of the ratification of the 1855 

T r e a t y  is the va lua t ion  da t e  f o r  purposes of determining the f a i r  

market value of the p l a i n t i f f ' s  land. 

15. I n  a  s epa ra t e  consolidated hear ing ,  the Coninission determined 

t h a t  the  t o t a l  cons idera t ion  paid by t h e  United S t a t e s  t o  p a r E i c i p a t i n g  

t r i b e s  i n  t he  Poin t  E l l i o t  Treaty w a s  $286,231.50, which amount i nc luded  

both the monetary cons idera t ion  and the  va lue  of i n d i v i d u a l  a l l o t m e n t s .  

The Commission f u r t h e r  concluded t h a t  t h e  population of the K i k i a l l u s  
. . . . . .  

Tribe,  a t  the  time of the 1855 T r e a t y , r e p r e ~ e n t e d  2.1% of t h e  t o t a l  

membership of the s igna tory  t r i b e s ,  and t h a t  members of t h e  K i k i a l l u s  

Tr ibe  had received 1.8% of the a l lo tments .  Accordingly, t h e  Commission 

found t h a t  t he  p l a i n t i f f  had received. a t r e a t y  c o n s i d e r a t i o n  t o t a l i n g  

$5,973.31 ( U ~ p e r  Skaz i t  Tr ibe  of Ind ians  v. United S t a t e s ,  13 Ind. 

C1. Comm. 583 (1964)). 

16. The Congress es tzb l i shed  t h e  T e r r i t o r y  of Oregon on  August 14 ,  

1848 (9 S t a t .  323), which t e r r i t o r y  included the p r e s e n t  S t a t e s  of Oregon, 

Washington and Idaho. Thereafter  t h e  T e r r i t o r y  of Washington was c r e a t e d  

by a n  Act of Congress approved March 2,  1853 (10 S t a t .  172), and i n c l u d e d  

the p re sen t  S t a t e s  of Washington and Idaho. The Act of March 3 ,  1863 

(12 S t a t .  808), c rea ted  che T e r r i t o r y  of Idaho and e s t a b l i s h e d  the  e a s t e r n  

boundary of the  S t a t e  of Washington. The s ta te .  of washington was a d m i t t e d  

i h t o  the  Union on November 11, 1889 (26 S t a t .  1552). 
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17. The 1:ikiallus t r a c t  on t h e  n o r t h e r n  end of Camano I s l a n d  l i e s  

almost due e a s t  and w i t h i n  2 t o  6 m i l e s  of Whidbey I s l a n d ,  I l k  c e n t r a l  

p o r t i o n  of k ~ h i c h  had belonged t o  t h e  Lower Skag i t  T r i b e  of I n d L a n s .  

Cammo I s l a n d  was shaped by g l a c i e r s  t h a t  once moved a c r o s s  t h e  

Puget Sound a r e a .  A r i d g e  e>:tends the  l e n g t ! ~  of Carriano I s l a n d ,  and i t s  

n o r t h e a s t e r n  corner  has  gel l t ly  undula t ing  r e l i e f ,  resembling a  p l a t e a u .  

The width  of Canano I s l a n d  v a r i e s  from 2 t o  3 miles .  The f i e l d  n o t e s  . . 

on t h e  survey of t h e  f ; i i . : ia i lus  t r a c t  i n  1859 d e s c r i b e  h i l l s  and b l u f f s  

i n  t h e  nor thwes te rn  p a r t  of t h e  i s l a n d  which a r e  25 t o  150 f e e t  h i g h .  

The a r e a  around Liv ings ton  Bay c o n t a i n s  marshes and swamps. There are 

no s t reams  i n  t h e  t r a c t .  

d r i f t ,  which c o n s i s t s  of sand ,  g r a v e l ,  and some c l a y ,  which i n  some 

p l a c e s  i s  r~i ixed w i t h  s t o n e s  and boulders .  With t h e  e x c e p t i o n  of t h e  

s o i l s  i n  t h e  s m a l l  open p r a i r i e s ,  t h e  s o i l s  a r e  low i n  f e r t i l i t y  and n o t  

w e l l  s u i t e d  f o r  a s r i c u l t u r a l  use .  There i s  a s m a l l  area c o n s i s t i n g  of 

s a l t  water  m a r s h .  

The 4,560 a c r e s  i n  t I l i s  t r a c t  can be c l a s s i . f i e d  as f o l l ~ ~ s :  

. . . . . . . . . . . .  Opsn p r a i r i e  325 a c r e s  
S a l t w a t e r  marsh . . . . . . . . . .  340 acres 
Access ib le  co;ruxercial t imber land . . 33885 a c r e s  

4,560 acres 

18- That p o r t i o n  of t h e  K i k i a l l u s  t r a c t  on the mainland i n  S k a g i t  

County, which i s  about 4 m i l e s  t o  t h e  n o r t h  and n o r t h e a s t  of Camano I s l a n d ,  
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i s  c u t  up by the  Skagi t  River and by sloughs. None of the land has an 

e l eva t ion  of more than a  few f e e t  above sea l eve l .  About h a l f  t h e  t r a c r  

i s  t i d a l  marsh, and t h e  balance is a low, f l a t  p r a i r i e  r i s i n g  s l i g h t l y  

above sea l e v e l .  A g r e a t e r  po r t ion  of the  low p r a i r i e  land i s  extremeiy 

f e r t i l e ,  and wi th  proper drainage it could be h ighly  p r o d u c t i v e  f o r  

a g r i c u l t u r a l  purposes. Excspt f o r  c a t t l e  grazing, t h e  s a l t w a t e r  marsh 

could not  be used a s  a g r i c u l t u r a l  land without proper  diking and 

desa l in i za t ion .  

The 3,500 a c r e s  of t h e  mainland t r a c t  can be c l a s s i f i e d  a s  fo l lows :  

. . . . . . . . . . . . .  Open p r a i r i e  1,885 a c r e s  . . . . . . . . . . .  Sal twater  marsh 1,615 a c r e s  
3,500 

19. The two t r a c t s  enjoy a similar cl imate,  i n f l u e n c e d  by winds 

from the P a c i f i c  Ocean. Records kep t  by the  United S t a t e s  Weather 

Bureau a t  Coupeville i n  t he  c e n t r a l  p a r t  of Whidbey I s l a n d  and a t  nearby 

Eve re t t  on the mainland (Snohomish county) show modera te  tempera tures  

averaging about 50° F. f o r  t he  y e a r ,  and r a i n f a l l  a v e r a g i n g  between 30 

and 35 inches annual ly w i th  most of t h e  p r e c i p i t a t i o n  falling i n  t h e  

w i n t e r  months. The growing season averages about' 200 d a y s .  

20. I n  1859 t h e  Kik ia l lu s  l a n d s ,  l i k e  o the r  l a n d s  i n  t he  Puge t  

Sound' a r ea ,  were r e a d i l y  a c c e s s i b l e  by water. Roadways played only a 

minor r o l e  i n  t h e  genera l  development of t he  a r ea  u n t i l  t h e  advent  

of r a i l r o a d s  l a t e  i n  t he  n ine t een th  century. 
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21-. I n  1858 t h e  popu la t ion  of I s l a n d  County,  which the  

9 2 

:n c o n s i s t e d  

of  Whidbey I s l a n d ,  Carnano I s l a n a ,  and most of  the  p r e s e n t  Snohomish 

County,  was 180 persons  e x c l u s i v e  of I n d i a n s .  T'ne popu la t ion  in 1860 w a s  

2 9 4 .  The only  w h i t e  p o p u l a t i o n  in the ceded a r e a  i n  1859 w a s  the s m e l l  

s e t c l e m e n t  of 1 2  t o  15 persons  a t  Utsa lady  i n  n o r t h e r n  Camano I s l a n d  where 

t h e  Grennan and Cranney S a w L i l l  had been b u i l t  i n  1853. i n  1859 t h e r e  

were no s e t t l e r s  on t h e  mainland p o r t i o n  of t h e  ceded a r e a .  

22. The economy of t h e  Puget Sound a r e a  i n  1859 was c e n t e r e d  a l m o s t  

e x c l u s i v e l y  around t h e  lumber i n d u s t r y .  I n  1853 sawmil ls  had been opened,  

o r  were  under c o n s t r u c t i o n ,  a t  S e a t t l e ,  Bell ingham, P o r t  Gamble, F o r t  

Ludlow, and a t  Utsalady on t h e  p a r t  of Camano I s l a n d .  S a n  F r a n c i s c o  

w a s  t h e  p r i n c i p a l  rnzrket fcr l u n b e r ,  but a d d i t i c n a l a ~ r l c e t s  vere d e v e l o p e d  

i n  Hawaii ,  T a h i t i ,  China, A u s t r a l i a ,  and C h i l e .  I n  18.59, due t o  o v e r -  

p r o d u c t i o n ,  u n d e r c a p i t a l i z a t i o n ,  and a g e n e r a l  economic d e p r e s s i o n ,  t h e  

Puge t  Sound m i l l s  began t o  c u r t a i l  p r o d u c t i o n .  T h i s  was a  p e r i o d  when . 

money was i n  s h o r t  supply ,  and i n t e r e s t  r a t e s  were ext remely high, r u n n i n g  

at r imes  a s  much as 4% per  month on c h a t t e l s  and 1 1 / 2 2  p e r  month on real  

p r o p e r t y .  S c r i p t  was a v a i l a b l e  a t  a heavy d i s c o u n t  and was a c c e p t a b l e  

a t  f a c e  v a l u e  on t h e  purchase  of Government l and .  The f i r s t  bank i n  t h e  

T e r r i t o r y  of k 'ashington w a s  n o t  opened u n t i l  1869. 

23. The o n l y  i n d u s t r y  i n  the  ceded a r e a  i n  1859 was t h e  s a w m i l l  

a t  Utsal.ady o n  Camano I s l a n d .  The n o r t h e r n  p a r t  of C a ~ a n o  Island was 
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covered by a  medium dense f o r e s t  t h a t  was es t imated t o  c o n t a i n  between 

11,039 and 13 ,000  board f e e t  of lumber.  About 50% of the s t a n d i n g  t i m b e r  

was Douglas EFr, about  30% w z s  hemiock, and t h e  b a l a n c e  was w h i t e  f i r  

and s p r u c e .  The t imber  c o n t e n t  of Camano I s l a n d  compares  f a v o r a b l y  

w i t h  t h a t  found on nearby Whidbey I s l a n d .  A census r e p o r t  shows t h a t ,  

f o r  t h e  y e a r  1860, some 6 m i l l i o n  board  f e e t  of lumber h a d  been  p r o c e s s e d  

a t  t h e  Utsalady m i l l .  

24. AS of 1859,  t h e r e  is l i t t l e  i f  any comparable sales d a t a  i n  t h e  

r e c o r d  r e l a t i v e  t o  t h e  a c q u i s i t i o n  of l a n d  i n  t h e  P u g e t  Sound area. I n i t i ~ l  

p u r c h a s e s  of b o t h  a g r i c u l t u r a l  and t i m b e r  l and  w e r e  made u n d e r  t h e  v a r i o u s  

f e d e r a l  l a n d  s t a t u t e s  such as t h e  Cash S a l e s  Act of A p r i l  24, 1820 (3 S t a r .  

566), t h e  Preemption Act of September 4 ,  1841 (5 Stat. 4 5 3 ) , a s  arcended by 

t h e  A c t  of J u l y  1 7 ,  1854 (10 S t a t .  3OS), t h e  M i l i t a r y  Bounty  and Land 

Warrant  Act of February 11, 1847 (9 S t a t .  125) ,  t h e  D o n a t i o n  Land Act  

of September 27, 1850 (9 S t a t .  496),  and t h e  G r a d u a t i o n  A c t  of Augus t  4 ,  

1854 (10 S t a t .  5741. Beginning- i n  1862, l and  could be a c q u i r e d  

under  t h e  p r o v i s i o n s  of t h e  Homestead Act of May 20, 1 8 6 2  (12 S t a t .  392) .  

S a l e s  of any magnitude i n  t h e  T e r r i t o r y  of Washington i n v o l v i n g  

t i m b e r l a n d  were u s u a l l y  accomplished under  t h e  Cash Sales A c t ,  s u n r a ,  a t  

$1.25 per  a c r e .  S a l e s  of t i m b e r l a n d  were  a l s o  made by t h e  Board o f  t h e  

U n i v e r s i t y  of Washington Commissioners a t  $1.50 p e r  acre. 

25. No lands i n  t h e  K i k i a l l u s  ceded a r e a  had b e e n  a c q u i r e d  as of 

1859 under any o f  t h e  f e d e r a l  l a n d  laws.  No c la ims f o r  t h e  K i k i a l l u s  

l a n d s  were made u n t i l  1865 when 1 1 0  acres were c l a i m e d  unde; t h e  1862 
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Homestead Act. Apparently Grennan and Cranney began t h e  c o n s t r u c t i o n  

of t h e i r  sawmill  i n  1853 under s q u a t t e r s '  r i g h t s .  A mortgage o n  t h e  l a n d ,  . 
sawmi l l ,  s t o r e s ,  warehouses, dwel l ings ,  and o t h e r  p r o p e r t y ,  r e c o r d e d  i n  

May 1859, d e s c r i b e s  t h e  land a s  a preemption c la im t o  an  unsurveyed  160 

a c r e  t r a c t .  

2 6 -  I n  1861, Pope and T a l b o t ,  t h e  l a r g e s t  lumber company i n  the  

a r e a ,  made i ts  f i r s t  purchase of puget  Sound t imber land when i t  a c q u i r e d  

225 a c r e s  i n  Snohomish County from t h e  Board of U n i v e r s i t y  of Washington 

Commissioners a t  $1.50 per a c r e .  For t h e  n e x t  t h r e e  y e a r s  Pope and T a l b o t  

acqu i red  an a d d i t i o n a l  18,803.25 a c r e s  from t h e  same source  i n  K i t s a p  

County, and some 17,398 a c r e s  from t h e  Uni ted S t a t e s  w i t h  m i l i t a r y  s c r i p .  

From 1875 th rough  t h e  18SOfs, Pope and T a l b o t  cont inued t o  p u r c h a s e  160 

a c r e  t r a c t s  throughout  the  Puget Sound a r e a  a t  about  $3.12 p e r  acre. 

I n  1862, Grennan and Cranney made t h e i r  i n i t i a l  purchase  of t i m b e r l a n d  

when they bought  301 ac res  i n  Snohomish County a t  $1.50 per  acre. 

27. As of March 8,  1859, t h e r e  were o n l y  1 3  p r i v a t e  t r a n s a c t i o n s  

i n v o l v i n g  a g r i c u l t u r a l  o r  p o t e n t i a l l y  a g r i c u l t u r a l  l a n d s  i n  Island County. 

There  were 5 s a l e s  i n  King County, and a  few i n  Thurs ton and P i e r c e  

Count ies .  Most of t h e  s a l e s  were of open a g r i c u l t u r a l  l a n d s  i n  t h e  

p r a i r i e  r e g i o n s  on Eudd I n l e t ,  or  i n  t h e  open p r a i r i e  r e g i o n  of 

Whidbey I s l a n d .  The amount of irnprovemencs made on any of t h e s e  l a n d s  

is  unknmn. &%ether t h e  o r i g i n a l  owners o f  t h e s e  a g r i c u l t u r a l  l a n d s  

a c q u i r e d  t h e i r  t i t l e  under t h e  Donation Land Act ,  s u p r a ,  t h e  P r e e m p t i o n  

Act ,  supra ,  o r  t h e  1662 Homestead Act ,  s u p r a ,  t h e y  were r e q u i r e d  t o  make 

minimum improvements. 
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There fol lows s sumnary of these few s a l e s  wich the  a v e r a g e  p r i c e  per  

ac re  fo r  each yezr sho-m: 

Sales  Before Xarch 8 ,  1859 

Kumber Total  Tocal Average P r i c e  
Date of Sales  Acreage Considerat ion P s r  Acre 

1854 2 320 $ 700.00 $2.19 
1855 1 160 300.00 1.875 
1856 2 480 3,000.00 6.25 
1857 none --- -- --- 
1858 6 1,120 8,500.00 7.59 
1859 2 293 1,300.00 4.44 

Af t e r  March 8 ,  1859 

P u b l i c  lands w i t h i n  the  ceded a r e a , t h a t  were a c q u i r e d  p r i o r  t o  1870, 

were l a r g e l y  the  open lands on the  no r the rn  p a r t  of Camano I s l a n d .  I n  a l l ,  

1,071.1 a c r e s  were acquired under t he  1862 Homestead Ac t ,  s u u r a ,  and unde r '  

t h e  Cash S a l e s  Act, supra,  t i t t l e  i n t e r e s t  was shown i n  the open l a n d s  

of t he  mainland t r a c t  u n t i l  t h e  1870's. 

28. James A.  Crutchf i e l d  , an  economics professor  , appea red  as an 

exper t  w i tnes s  f o r  t h e  p l a i n t i f f  t r i b e .  D r .  C ru tch f i e ld  v a l u e d  s e p a r a t e l y  

the  two t r a c t s  t h a t  make up t h e  K i k i a l l u s  ceded a r e a ,  and a p p l i e d  t h e  

same methods t h a t  he  u t i l i z e d  when he appeared a s  a  w i t n e s s  i n  t h e  c a s e  of 

S k a e i t  T r i b e  of Indians  v. United States, suDra. H e  v a l u e d  t h e  t imber  

lands on the  Camano Is land  t r a c t  a t  $4.94 per  acre ,  and t h e  a g r i c u l t u r a l  

lands on the  mainland a t  $1.00 per  ac re .  - D r .  C r u t c h f i e l d  employs both 

a "market valuat ion",  vfiich is a conmercial value d e r i v e d  from t h e  
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markecing of p roduc t s ,  and a  " s u b s i s t e n c e  value" ,  which is b a s e d  upon t h e  

p o t e n t i a l  e a r n i n g  c a p a c i t y  of each I n d i e n  m u l t i p l i e d  by t h e  number  of 

I n d i a n s  i n  t h e  p l a i n t i f f  t r i b e .  Dr. C r u t c h f i e l d ' s  v a l u a t r o n  methods  

have been u n i f o m l j l  r e j e c t e d  by t h e  Commission i n  o t h e r  c a s e s .  The 

Connission r e j e c t s  then here .  

29. M r .  C.  Marc P i i l l e r ,  a  q u a l i f i e d  and experienced l a n d  a p p r a i s e r ,  

t e s t i f i e d  a s  a n  exper t  wi tness  f o r  t h e  de fendan t .  I n  t h e  a b s e n c e  of a  

comparable s a l e s  market i n  1859 f o r  t h e  s u b j e c t  l a n d s ,  Mr. Miller enployed 

a c o n v e n t i o n a l  market va lue  approach,  where in  he considered such e lements  

of v a l u e  a s  t h e  n a t u r a l  r esources  of t h e  ceded a r e a ,  i n c l u d i n g  c l i m a t e ,  

v e g e t a t i o n ,  m i n e r a l s ,  s o i l s ,  and topography, and such i t e m s  as 

a c c e s s i b i l i t y ,  t r a n s p o r t a t i o n  f a c i l i t i e s ,  p o t e n t i a l  markets ,  p o p u l a t i o n  

and s e t t l e m e n t  p a t t e r n s ,  and g e n e r a l  economic cond i t ions .  Hr- Eii ler  

a s s i g n e d  an  o v e r a l l  1859 market v a l u e  of $4,160, o r  a p p r o x i m a t e l y  $0.50 

p e r  a c r e ,  t o  t h e  8,060 a c r e s  i n  t h e  ceded a r e a .  He valued the a c c e s s i b l e  

t imber land  a t  $0.40 per a c r e ,  t h e  "open, p o t e n t i a l l y  a g r i c u l t u r a l  l ands"  

a t  $1.00 p e r  a c r e ,  and t h e  s a l t w a t e r  marsh a t  $0.29 p e r  acre- 

Conclusion 

30. The Commission, having cons idered  a l l  t h e  ev idence  of r e c o r d  

as w e l l  a s  t h e  record i n  Docket No. 294, S k a ~ i t  T r i b e  of Indians  v. 

United S t a t e s ,  supra ,  f i n d s  and concludes t h a t ,  as of March 8, 1859, 

t h e  e f f e c t i v e  d a t e  of t h e  1855 P o i n t  E l l i o t  T r e a t y ,  s u p r a ,  (1) t h a t  p a r t  

of t h e  ceded a r e a  on Camano I s l a n d  was b e s t  u t i l i z e d  f o r  t i m b e r  p r o d u c t i o n ,  

w h i l e  t h e  main land  p o r t i o n  could b e s t  be u t i l i z e d  f o r  a g r i c u l t u r a l  and 






